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ADVERTISEMENT. 


In  continuing  the  series  of  the  Admiralty  Reports 
commenced  by  his  father,  the  late  Sir  Christopher 
Robinson,  the  Editor  has  endeavoured  to  confine 
himself  as  much  as  possible  to  those  cases  iri 
which  some  principle  of  law  is  involved,  or  some 
point  of  practice  has  been  laid  down  in  the  de- 
cision of  the  Court. 

With  respect  to  a  large  class  of  cases  which,  in 
the  time  of  peace,  form  the  subjects  of  litigation 
in  the  instance  Court  of  Admiralty,  viz.,  claims 
of  salvage  and  causes  of  damage  by  collision,  it  is 
well  known  that,  in  the  great  majority  of  instances, 
the  questions  raised  are  strictly  questions  of  fact, 
and  the  decisions  of  the  Court  necessarily  turn 
upon  the  particular  circumstances  of  each  indi- 
vidual case.  Important  as  such  cases  may  be 
to  the  parties  immediately  concerned  in  them,  it 
is  obvious  that  the  publication  of  their  details 
could  prove  neither  interesting  nor  profitable  to 
the  professional  reader.  The  insertion  of  these 
cases,  therefore,  except  in  particular  instances,  has 
been  studiously  avoided  by  the  Reporter. 

As  regards  the  cases  which  form  the  present 
selection,  care  and  attention  have  been  bestowed 
in  the  execution  of  the  undertaking,  to  state 
with  accuracy  the  facts  of  each  case  upon  which 


Vlll  ADVERTISEMENT. 

the  judgment  of  the  Court  has  been  delivered. 
And  the  Reporter  takes  this  opportunity  of  ex- 
pressing his  obligation  to  those  members  of  the 
profession  who  have  rendered  him  their  assist- 
ance, and  more  especially  to  the  learned  Judge 
of  the  Court,  imder  whose  sanction  this  volume  of 
Reports  is  now  presented  to  the  public. 

DooTOBs'  Commons, 
Dec.  1843. 
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VIBILIA.    Richardson.  isss. 

bih  December. 

[pHIS  was  the  case  of  a  British  ship  bound  from  a  bottomry 

Belize,  in  the  bay  of  Honduras,  with  a  cargo  of  the^£^^ofti' 
mahogany,  for  the  port  of  London.  .^.e'rShirt"^'" 

In  the  course  of  her  homeward  voyaofe,  the  vessel  Philadelphia, 

n  1  whohadcon- 

bemg  much  damaged  by  stress  of  weather,   was  »entedtoacta« 
compelled  to  put  into  Philadelphia,  and  the  master  for'SrsWp'Sd* 
upon  his  arrival  having  placed  himself  under  the  S^pr^^Jwf  of 
direction  of  the  British  consul  and  the  aofent  for  "^^"i?,f?*  , 

__       _.  ,  .  T  T    ,         1  portofPhiladeU 

Lloyd  8  at  that  port,  was  introduced  by  them  to  phia,  upheld.. 
Mr.  Baldwin,  a  merchant  of  Philadelphia,  who  con-  Hen  on  the  ahip 
sented  to  act  as  mercantile  agent  for  the  ship  and  St'offhe^**** 
cargo  during  the  progress  of  the  necessary  repairs,  country  in 

The  master  being  wholly  improvided  with  funds  js  given,  is  an 
or  credit,  endeavours  were  made  in  the  first  in-  '^^dftS^ 
stance,  but  without  success,  to  meet  the  expenses  of  °u^!Ji*J^|^ 
the  repairs  by  raising  money  upon  bottomry.  f*vour  of  bou 

A  sale  of  the  cargo  was  then  resorted  to,  and  against  penonai 
during  the  repairs,  the  whole  of  the  cargo  was  sold  ^'^^^ 
at  three  distinct  sales,  the  proceeds  being  received 
by  Mr.  Baldwin  and  disbursed  by  him  in  the  sw- 
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1888.        vice  of  the  ship,  with  the  sanction  and  concurrence 

^       '    of  Captain  Richardson,  the  master. 

Previous  to  the  last  sale  of  the  cargo,  it  became 
evident  that  the  whole  of  the  proceeds  would  not  be 
sufficient  to  meet  the  costs  of  the  completion  of  the 
repairs  and  the  outfit  of  the  ship.  Upon  this  attempts 
were  again  made  to  raise  money  upon  bottomry,  by 
application  to  several  merchants  of  Philadelphia. 
Failing  in  these  attempts,  the  master  then  applied 
to  Mr.  Baldwin  to  take  upon  himself  the  responsi- 
bility  of  the  expenses  beyond  the  proceeds  which 
might  arise  for  the  further  sale  of  the  cargo,  the 
master  undertaking  to  give  a  bottomry  bond  for  the 
balance.  Upon  the  faith  of  this  promise  the  repairs 
were  completed  by  Mr.  Baldwin,  and  the  vessel  was 
furnished  with  supplies  for  her  homeward  voyage ; 
and  upon  the  13th  of  January,  1838,  a  bond  was 
executed  by  the  master  in  favour  of  Mr.  Baldwin  to 
the  amoimt  of  3060  dollars,  with  maritime  interest 
at  the  rate  of  fifteen  per  cent. 

The  vessel  sailed  from  Philadelphia  on  the  l6th 
of  January,  1838,  and  arrived  at  the  port  of  London 
on  the  27  th  of  February  following,  when  payment  of 
the  bond  being  resisted  by  the  owners,  the  proceed- 
ings in  the  cause  were  instituted  by  the  bondholder, 
on  whose  behalf, 

Haggard  and  Robinson^  submitted — 
That  the  owners'  admissions  in  the  cause  esta- 
blished a  clear  case  of  unprovided  necessity  for 
the  foundation  of  a  bottomry  transaction,  and  the 
bond  in  question  embraced  upon  the  face  of  it 
every  essential  requisite  of  a  bond  of  bottomry. 
That  the  conduct  of  Mr.  Baldwin  had  been  fair  and 
honourable  throughout  the  whole  of  the  proceed- 
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ings,  and  was  supported  by  a  strong  balance  of  tes-  isss. 
timony  in  his  favour,  whilst  the  case  set  up  on  the 
other  side  rested  solely  upon  the  unsupported  evi- 
dence of  Captain  Richardson,  the  master,  whose  pre- 
sent depositions  were  at  variance  with  his  own  con- 
duct at  the  time.  Lastly,  that  it  was  important  for 
the  security  and  promotion  of  the  commercial  inter- 
^ts,  that  bonds  of  this  description  should  be  sup- 
ported ;  that  they  had  ever  been  regarded  as  of  a 
high  and  sacred  character,  and  there  was  nothing 
in  the  circumstances  of  the  present  case  to  detract 
from  the  fevour  with  which  such  instruments  had 
heretofore  been  regarded  by  the  Court  in  the  cases 
of  the  Rhadamanthe  (a),  and  the  Alexander  (6). 

For  the  shipowners,  Qtieen*s  Advocate  and  Ad- 
damSf  contrhj  contended — 

That  the  master  had  been  superseded  in  his  au- 
thority and  imposed  upon  in  the  present  transac- 
tion. That  the  repairs  were  inexpedient  under  the 
circmnstances  of  the  case,  and  the  owners'  interests 
had  been  improperly  compromised,  inasmuch  as 
the  expenses  of  the  repairs  amounted  to  the  sum 
of  £4000,  and  the  value  of  the  ship  on  her  arrival 
in  England  was  only  £2300.  That  neither  the 
master  himself  nor  any  person  acting  on  his  behalf 
had  power  to  sell  the  whole  cargo,  as  had  been  done 
in  this  case  (c). 

Lastly,  that  by  the  law  of  America,  Mr.  Baldwin 
the  bondholder,  had  a  lien  upon  the  ship,  which  he 
had  thought  fit  to  relinquish. 

(a)  1  Dodsm,  203.  (6)  1  Dodson,  278. 

(c)  Allen  V.  Sugrue,  8  B.  and  C,  561 ;  Cambridge  v,  An- 
derton>  B.  C.  2,  p.  691 ;  Gratitudine,  3  Rob.  241. 
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i8S».  That  some  of  the  items  in  the  bond  were  for  ad- 

vances made  before  the  bond  was  contemplated: 
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and  the  bond  in  itself  was  an  attempt  to  convert  a 
transaction  of  personal  credit  into  a  bond  of  bot- 
tomry, which  could  not  be  supported  under  the  au- 
thority of  the  principles  laid  down  by  Lord  Stowell 
in  the  case  of  the  Augusta  (a). 

Judgment — Dr.  Lushington. 
The  question  arises  upon  the  validity  of  a  bot- 
tomry bond,  dated  13th  January,  1838,  and  executed 
by  the  master  at  Philadelphia,  in  which  port  the 
vessel  had  taken  refuge  in  consequence  of  having 
sustained  severe  injuries  at  sea.  The  ship  belonged 
to  the  port  of  London,  and  was  proceeding  on  a 
homeward  voyage  from  Honduras  when  she  suf- 
fered the  damage  which  compelled  her  to  put  into 
Philadelphia.  The  bond  is  duly  executed,  and 
primd  facie  all  is  regular,  but  its  validity  has  been 
impugned  upon  grounds  of  law  and  also  of  fact, 
which  I  must  presently  examine.  Before,  however, 
entering  upon  the  discussion  of  circumstances  pecu- 
liar to  this  case,  it  may  be  not  imadvisable  to  con- 
sider what  is  meant  by  that  dictum  so  often  cited, 
and  again  urged  in  this  cause,  that  bottomry  bonds 
are  of  a  high  and  sacred  character.  All  legal  en- 
gagements, all  contracts  sanctioned  by  the  law,  are 
sacred ;  that  is,  they  are  to  be  enforced  by  every 
court  of  law  and  equity ;  the  expression,  therefore, 
so  often  repeated  must,  I  think,  have  some  other 
meaning  more  appropriate  and  peculiar  to  the  sub- 
ject itself,  than  merely  to  denote  the  character  which 

(a)  1  Dodswn,  283. 
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a  bottomry  bond  enjoys  in  common  with  other  legal        less. 

instruments.  5th  December. 

I  may  also  further  observe,  that  this  expression, 
80  often  quoted,  cannot  refer  to  priority  of  payment, 
for  of  that,  when  the  bond  is  admitted  to  be  valid, 
no  doubt  is  ever  entertained.  The  only  meaning 
which  with  satisfaction  to  my  own  mind  I  can 
attach  to  this  observation  is,  that  where  once  the 
transaction  is  proved  to  have  been  clearly  and 
indisputably  of  a  bottomry  character,  that  is,  where 
the  distress  is  admitted  or  established,  the  want  of 
personal  credit  beyond  question,  and  the  bond  in  all 
essentials  apparently  correct,  then  that  under  such 
circumstances  the  strong  presumption  of  law  is  in 
fiBivour  of  its  validity,  and  it  shall  not  be  impugned  save 
when  there  shall  be  clear  and  conclusive  evidence 
of  firaud :  or  where  it  shall  be  proved  beyond  all 
doubt  that,  though  purporting  in  form  to  be  a  bot- 
tomry transaction,  the  money  was  in  truth  and  in 
iact  advanced  upon  different  considerations. 

And  it  appears  to  me,  that  this  view  of  the  ques- 
tion is  confirmed  by  the  very  nature  of  bottomry 
transactions.  There  must  be  in  all  such  transac 
tions  the  act  of  the  master,  the  agent  of  the  owner, 
evinced  by  the  execution  of  the  bond,  and  the  pre- 
sumption is,  that  he  would  perform  his  duty  honour- 
ably, and  not  unnecessarily  subject  the  property  of 
his  principal  to  heavy  burthens.  Again,  the  trans- 
action taking  place  in  distant  countries,  where  it  may 
be  often  difficult  for  the  foreign  merchant  who  ad- 
vances on  bottomry  to  furnish  adequate  proof  as  to 
all  parts  of  the  res  gesta,  this  furnishes  another 
reason  for  presumption  in  favour  of  a  bond  necessa- 
rily signed  by  the  master.  It  is  for  the  general  ad- 
vantage of  the  shipping  interests  of  the  world,  that 
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there  is  less  reason  to  complain,  because  the  interest 
of  the  owner  can  never  be  affected  save,  as  I  have 
already  observed,  by  the  act  of  his  own  selected 
agent,  except,  indeed,  in  the  few  cases  of  the  original 
master  no  longer  having  the  command. 

Another  question  has  been  raised  in  argument, 
of  considerable  importance  in  itself,  though  not, 
perhaps,  necessarily  requiring  a  decision  in  this 
case :  I  now  refer  to  the  question,  how  far  the  law  of 
the  country  where  the  bond  is  given,  allowing  a 
lien  on  the  ship,  may  in  any  way  affect  the  validity 
of  a  bottomry  bond. 

A  lien  may  exist  in  three  ways : — 

1st.  The  creditor  having  actual  possession  of  the 
ship  may  retain  it  till  paid,  as  a  ship  builder  having 
the  ship  in  his  own  dock.  This  lien  to  retain  ex- 
ists in  England. 

2ndly.  A  lien  for  the  benefit  of  all  material  men 
to  take  possession  till  their  debt  be  paid.  This  is 
not  the  law  of  England,  but  is  unquestionably  the 
law  of  many  foreign  countries. 

The  third  case  is  where  a  person  has  lent  money 
to  be  employed  in  repairing  or  fitting  out  a  ship ; 
then  by  the  ancient  civil  law,  and  as  I  apprehend 
by  the  law  of  very  many  maritime  states  except 
England,  the  benefit  of  a  Uen  is  permitted  to  subsist. 

Now  assuming  the  law  at  Philadelphia  to  be  the 
most  extensively  favourable  to  the  doctrine  of  lien, 
and  to  give  such  a  right  to  the  person  who  advances 
money  or  becomes  responsible  for  repairs,  what 
effect  would  such  circumstance  have  on  the  present 
case  ?  According  to  the  authority  of  Lord  Stowell, 
that  circumstance,  namely,  the  power  of  arrest  or 
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detention  alone,  would  not  be  sufficient  to  convert  an  isss. 
advance  of  money  into  a  bottomry  trausaction.  Look  ^'* -^^^**''^- 
at  the  facts  of  the  case,  and  mark  the  words  of  that 
learned  judge  in  the  case  of  the  Augusta,  where  it 
had  been  alleged,  and  not  denied,  that  the  right  of 
lien  subsisted  by  the  law  of  that  country  (a).  "  The 
master  had  carried  out  a  letter  of  credit  to  Messrs. 
Beerbohn  of  Memel ;  on  the  faith  of  that  letter  of 
credit  monies  had  been  advanced  and  a  bill  drawn ; 
on  that  bill  being  dishonoured,  then,  and  for  the 
first  time,  Messrs.  Beerbohn  call  on  the  master  to 
execute  a  bond  for  monies  already  advanced  on  per- 
sonal credit.  The  original  transaction  was  on  per- 
sonal credit ;  the  merchant  wished  to  convert  it  (a 
most  appropriate  phrase  used  by  Lord  Stowell)  into 
that  which  was  not  its  primary  character.** 

I  agree  with  Lord  Stowell,  that  the  law  giving  a 
lien  may  not  alone  be  sufficient  for  such  conver- 
sion, and  for  this  reason ;  if  Messrs.  Beerbohn  had 
refused  to  advance  the  money  on  personal  credit, 
the  master  had  then  his  option  to  try  whether  he 
could  not  raise  it  from  other  sources  on  personal 
credit,  and  from  persons  ready  to  waive  their  right 
of  lien ;  of  this  option  the  master  could  not  be  justly 
deprived. 

But  does  it  therefore  foUow,  that  in  a  case  of  a 
totally  different  nature — where  money  has  not  been 
proved  to  have  been  lent  on  personal  security; 
where  there  is  no  question  of  conversion ;  where  the 
question  is  whether  the  advances  were  on  personal 
security  or  not ;  I  say,  does  it  follow  that  in  such 
a  case,  the  fact  of  a  lien  existing  by  the  law  of 
the  foreign  state,  is  no  ingredient,  no  important 
circumstance  in  ascertaining  the  true  nature  of  the 

(a)  Dodson't  Admiralty  Reports,  vol.  i.  p.  263. 
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transaction  ?  I  am  of  a  contrary  opinion,  and  so  I 
think  was  Lord  Stowell.  When  such  is  the  state  of 
the  law,  and  where  the  question  is  personal  credit 
or  not ;  it  is,  in  my  opinion,  most  important  to  bear 
that  law  in  mind,  because  it  is  a  state  of  things  ren- 
dering bottomry  more  probable ;  it  furnishes  a  pre- 
sumption in  favour  of  bottomry  and  against  personal 
credit ;  for  why  should  a  merchant,  without  some 
such  consideration  as  that  of  bottomry,  abandon  the 
lien  the  law  of  his  own  country  affords  him,  and 
trust  to  the  credit  of  an  owner  in  a  foreign  country 
of  whom  by  the  very  case  supposed  he  knows  nothing? 
Of  this  way  of  thinking,  I  conceive,  was  Lord  Stowell 
when  he  pronounced  his  judgment  in  the  case  of  the 
Alexander  (a),  and  the  doctrines  laid  down  in  that 
case  bring  to  my  attention  another  point  which  has 
been  suggested  as  possibly  affecting  this  case.  I 
now  refer  to  the  possibility  of  a  part  of  the  items 
having  been  advanced  without  any  express  stipula- 
tion for  a  bottomry  bond.  When  there  has  been  an 
advance  clearly  on  personal  credit,  the  authority  of 
the  Augusta  would  strikingly  apply ;  but  where  the 
advances  have  been  to  some  small  extent  without 
direct  evidence  as  to  original  understanding  or  con- 
tract, but  followed  by  a  bottomry  bond,  what  is  the 
principle  of  law  applicable  to  such  a  case  as  this  ? 
Is  the  Court  to  enter  into  a  consideration  of  minute 
items,  and  separate  some  few  from  the  general  bulk, 
because  there  is  not  direct  evidence  of  a  bottomry 
agreement  with  respect  to  them?  I  think  not; 
and  I  conceive  my  opinion  to  be  supported  both  upon 
authority,  sound  principle,  and  the  convenience  of 
all  maritime  states. 

Upon  authority,  because  I  never  remember  Lord 


(a)  1  Dodson's  Admiralty  Reports,  280. 
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Stowell  to  have  entered  into  any  such  nice  and  dif-  ibsb. 
ficult  disquisitions  of  items ;  on  the  contrary,  his 
opinions  expressed  in  the  Alexander  evidently  go 
still  further,  even  to  the  extent  of  saying,  that  the 
taking  the  hond  might  be  postponed,  at  least  where, 
as  in  the  present  case,  the  law  of  lien  exists,  until 
the  ship  is  about  to  sail. 

Upon  sound  principle,  because  I  think,  that  when 
the  general  character  of  the  transaction  is  clearly 
that  of  bottomry,  the  whole  is  to  be  presumed  to  be 
of  the  same  character,  unless  expressly  disproved. 

Upon  the  convenience  of  maritime  states,  because 
the  expenses  absolutely  necessary  on  the  immediate 
arrival  of  a  ship  in  port,  as  custom  dues,  could 
never  be  made  the  subject  of  bottomry,  for  the  pay- 
ment thereof  is  too  urgent  to  allow  of  the  discussion 
and  enquiry  incidental  to  a  bottomry  transaction.  If 
they  could  not  be  so  covered,  the  result  might  be 
that  no  advances,  however  small,  however  urgent, 
could  be  made,  and  great  loss  and  ruin  might 
accrue ;  and  lastly,  because  the  investigation  of  such 
items  would  in  almost  all  cases  entail  a  minute  en- 
quiry generally  wholly  unwarranted  by  the  amount 
m  dispute. 

Having  thus  stated  what  occurs  to  me  on  the  im- 
portant questions  of  law  which  have  been  raised  in 
this  case,  I  now  proceed  to  apply  them  to  the  facts, 
which  are  few  and  simple,  and  can  occupy  but  a 
short  space  of  time  in  the  investigation,  though  in 
so  doing  it  may  be  necessary  to  advert  to  some  other 
considerations  which  have  been  introduced  into  the 
argument. 

Looking,  then,  to  the  facts  of  the  case  before  the 
Court,  I  may  first  observe,  that  there  are  two  very 
essential  particulars  admitting  of  no  doubt.    The  ab- 
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6ih  December,   ^j^^  distress  is  not  Only  admitted  to  have  been  ex- 
"'^'      treme,  but  it  is  contended  that  the  injuries  done  were 
so  great,  and  the  expense  of  the  necessary  repairs  to 
enable  the  vessel  to  come  home  so  enormous,  that 
no  repairs  ought  to  have  been  done ;  but  that  the 
vessel  should  have  been  abandoned.     Now  assuming 
this  to  be  the  true  conclusion  to  be  drawn  from  the 
evidence,  viz.  that  it  was  inexpedient  to  repair ;  the 
first  question  is,  can  such  a  circumstance  afiect  the 
validity  of  a  bottomry  bond  ?     It  is  very  true,  that  to 
enable  a  tradesman  who  repairs  or  supplies  a  ship 
to  sue  the  owner,  he  must  shew  that  the  expense 
was  necessary  ^and  reasonable.     But  the  necessity 
and  the  price  are  not  at  issue  here ;  the  question  is 
as  to  the  expediency  under  the  circumstances  of  fur- 
nishing what  was  necessary  to  enable  the  ship  to 
itii  not  incuro.  complctc  her  voyagc.     I  greatly  doubt  whether  it  is 
foreign  me^-      the  duty  cvcu  of  a  tradesman  to  form  a  judgment  of 
^•^"tj^T**  s^ch  expediency  often  depending  on  the  probable 
SiT^w^'of  a    ^^^^  ^^  *^®  cargo  and  many  complicated  considera- 
vetieito  caici^    tions,  but  I  couceivc  it  woidd  be  wholly  a  new  dec- 
ency of  such  '  trine  to  impose  such  a  burthen  on  a  foreign  mer- 
chant who  advances  his  money  on  bottomry,  unless, 
indeed,  the  case  is   so  glaring  that  the  advances 
under  such  circumstances  must  necessarily  be  im- 
puted to  fraud. 

But  does  the  evidence  in  this  case  satisfy  the 
Court  either  that  Mr.  Baldwin  has  been  guilty  of 
fraudulent  conduct  in  advancing  this  money,  or 
been  deficient  in  the  exercise  of  that  caution  which 
the  most  rigorous  principle  of  law  could  exact  from 
him? 

I  am  decidedly  of  a  contrary  opinion.  He  acts 
with  the  concurrence,  advice,  and  authority  of  the 
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very  individuals  from  whom  is  to  be  expected  the        isss. 
most   anxious   desire   to  protect   the  property   of  *'* -^^<*'''**'' 
the  absent  British  owner,  the  authorized  agent  of 
Lloyd's,    and  the  gentleman  acting  as  consul  with 
the  approval  of  the  British  minister. 

Surely  it  is  not  to  be  believed  on  slight  grounds, 
that  these  gentlemen  betrayed  their  trust,  and  con- 
federated with  the  American  merchant  to  defraud 
the  British  owner. 

Again,  look  at  the  terms  on  which  the  money  was 
advanced,  remembering,  too,  that  it  was  so  advanced 
at  a  period  when  money  was  by  no  means  in  super- 
abundance in  the  United  States.  I  find  the  commis- 
sion on  the  disbursements  and  freight  charged  at  2^ 
per  cent,  only,  amounting  in  the  whole  to  little  more 
than  ^0  dollars ;  and  the  maritime  interest  at  15 
per  cent.  Looking  at  all  the  facts,  I  think  I  am 
bound,  and  I  do  without  hesitation  come  to  the  con- 
dusicm  that  whatever  else  may  be  predicated  of 
this  transaction,  it  is  not  tainted  with  fraud  or  a 
corrupt  desire  unreasonably  to  profit  by  the  distress 
of  the  vessel. 

It  is  said,  however,  that  the  transaction  has 
proved  ruinous  to  the  British  owner,  that  the  expe- 
diency of  abandoning  the  vessel  was  clear,  and  that 
the  master  was  desirous  of  pursuing  this  course, 
but  that  the  whole  cargo  has  been  improperly  sold, 
and  the  owner  is  saddled  with  a  demand  for  repairs 
above  the  value  of  the  vessel. 

That  this  adventure  has  turned  out  most  unpro- 
fitable for  the  owner,  there  can  be  little  doubt ;  but 
the  question  is  whether  this  circumstance  will  inva- 
lidate the  bond  ?  If  I  was  satisfied  from  the  evi- 
dence, that  the  master  had  been  compelled  by  Mr. 
Baldwin  to  repair  the  vessel  against  his  the  master's 
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18S8.  remonstrance,  and  for  Mr.  Baldwin's  advantage, 
1  the  case  would  assume  a  very  different  aspect ;  it 
would  then  clearly  approach  a  case  of  fraud.  But 
this  representation  of  the  master  rests  for  its  sole 
foundation  upon  his  own  statement  made  now  in 
Court,  wholly  unsupported  hy  any  act  whatsoever 
prior  to  the  date  of  the  bond,  and  not  only  unsup- 
ported, but  in  opposition  to  his  own  conduct.  If 
such  was  the  master's  clear  conviction  at  the  time, 
what  was  his  duty  ?  To  enter  his  protest — to  write 
to  his  owners — ^to  ask  further  advice.  In  the  total 
absence  of  any  of  these  measures  on  the  part  of  the 
master,  I  must  say,  that  I  see  no  reason  for  con- 
cluding that  he  declared  or  avowed  any  such  con- 
viction, or  made  known  to  Mr.  Baldwin  any  such 
objection. 

The  accoimt  which  the  master  gives  of  the  trans- 
action in  his  affidavit  before  the  Court  is  inconsistent 
and  improbable  upon  the  face  of  it ;  and  with  re- 
spect to  the  imputations  he  advances  against  Mr. 
Jordan,  the  acting  British  consul  at  Philadelphia, 
and  against  Mr.  Vaughan,  the  agent  for  Lloyd's,  as 
having  acted  in  concert  to  supersede  him  in  his  au- 
thority, I  see  no  reason  to  think,  that  either  Mr. 
Jordan  or  Mr.  Vaughan  have  lent  themselves  to  the 
transaction,  except  on  a  pure  conviction  that  the 
course  which  was  pursued  was  most  for  the  benefit 
of  all  parties. 

With  regard  to  the  further  objection  that  has 
been  urged  in  the  argument,  that  it  was  not  imtil 
after  the  responsibility  had  been  incurred  by  Mr. 
Baldwin,  that  a  bottomry  bond  was  agreed  upon,  I 
am  of  opinion,  that  such  objection  has  been  disposed 
of  by  the  judgment  of  Lord  Stowell  in  the  case  of 
the  Alexander.     What  are  the  expressions  used  by 
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Lord  Stowell  in  that  case  ?  He  says,  "  The  question  ^^  isss. 
is,  whether  so  induced  they  (the  consignees)  did  not 
make  these  advances  on  the  credit  of  the  ship? 
Against  the  proprietors  of  the  cargo  they  had  no 
dh-ect  demand  for  repairs  done  to  the  ship,  and  as 
they  had  no  knowledge  of  the  owners  of  the  ship,  it 
most  have  been  that  they  looked  to  the  ship  itself  as 
their  security.  Some  of  the  advances  were  made 
before  the  master  was  appointed ;  and  these,  it  is 
said,  could  have  had  no  reference  to  a  bond  of  hypo- 
thecation. But  what  could  they  look  to  but  the 
ship  ?  for  of  the  owners  of  the  ship  they  had  no 
knowledge,  the  bond  was  not,  perhaps,  noticed  at 
first ;  because  in  Pemambuco,  as  in  other  foreign 
states,  there  is  no  necessity  for  an  instrument  of 
this  kind :  for  by  the  general  maritime  law,  the 
vessel  itself  is  ipso  facto  liable  for  repairs.  There 
was  no  necessity,  therefore,  for  having  recourse  to  a 
bond  till  the  ship  was  coming  to  this  country,  where 
from  peculiar  motives  of  policy  a  special  hypotheti- 
cation  is  required.**  It  is  evident,  therefore,  that,  in 
the  opinion  of  Lord  Stowell,  it  is  competent  for  the 
foreign  merchant,  without  any  express  agreement  for 
a  bottomry  bond,  to  make  advances  on  the  security 
of  the  ship,  that  is  upon  the  faith  of  a  lien  given  by 
the  law  of  his  own  country ;  and  it  is  not  necessary 
for  him  to  have  a  bond  of  bottomry,  or  an  agreement 
for  such  bond,  until  the  ship  is  about  to  sail.  This 
is  the  real  substance  of  the  case  of  the  Alexander, 
and  constitutes  the  important  distinction  between 
the  cases  of  the  Alexander  and  the  Augusta,  which 
applies  only  to  the  conversion  of  an  advance  on 
personal  security  into  a  bottomry  transaction. 

Applying  the  principles  thus  laid  down  by  Lord 
Stowell  to  the  present  case,  the  question  which  I 
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1888.  have  next  to  consider  is  not  whether  all  the  advances 
bihJ>eeefnb€r.  ^^^^  originally  made  with  a  view  to  a  future  bot- 
tomry bond,  but  whether  any  part  of  those  advances 
were  made  upon  personal  credit  If  the  money  was 
advanced  on  personal  credit,  or  if  Mr.  Baldwin  made 
himself  responsible  looking  to  personal  credit  only, 
as  in  the  case  of  the  Augusta,  the  law  of  lien  would 
never  entitle  him  to  convert  that  which  was  origin- 
ally a  transaction  of  personal  credit  into  one  of 
bottomry.  It  is  a  totally  different  matter  to  con- 
vert  a  transaction  from  its  primary  character  of 
personal  credit  into  bottomry,  and  to  take  a  bot- 
tomry bond  where  the  money  was  at  first  advanced 
upon  the  security  of  a  lien  or  right  of  lien  on  the 
ship. 

Looking  then  to  all  the  circumstances  of  the  pre- 
sent case,  I  am  clearly  of  opinion,  that  the  whole  res 
gestcB  prove  that  Mr.  Baldwin  never  intended  to  ad- 
vance his  money  upon  personal  credit  at  all.  Upon 
what  possible  groimd  should  he  have  advanced  such 
a  large  sum  on  the  personal  credit  of  a  foreign 
owner,  with  whom  he  had  no  connexion,  and  against 
whom,  unless  he  had  taken  a  bond  of  bottomry,  he 
could  have  had  no  remedy  but  an  action  at  law  in 
England  ?  What,  on  the  other  hand,  could  be  more 
natural,  and  as  I  think  legal,  than  that  he  should 
have  become  responsible  to  the  extent  of  the  value 
of  the  cargo  under  his  control,  and  then  require  a 
bond  as  his  security  for  the  remainder  of  the  ex- 
penses to  be  incurred  ?  Upon  the  whole  facts  of  the 
case,  therefore,  I  am  perfectly  satisfied  as  to  the 
validity  of  the  bond  in  question.  If  the  owners 
have  suffered  severely  on  the  present  occasion,  their 
loss  has  partly  arisen  from  the  act  of  God,  against 
which  there  is  no  prevention,  and  partly  from  the 
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imprudence  of  their  own  master ;  and  here  I  may  i838. 
take  occasion  to  observe,  that  the  Court  will  be  very  '"*  -^>««»*«"- 
reluctant  to  relax  the  obligation  of  the  owners'  re- 
sponsibility for  the  acts  of  their  masters  within  the 
scope  of  the  authority  committed  to  them.  For  all 
errors  of  judgment,  the  owner  who  selects  the 
master  must  be  responsible ;  he  reposes  the  trust  at 
his  own  discretion,  and  within  legal  limits  it  must 
be  at  his  own  risk. 

Without  imputing  to  the  master  upon  the  present 
occasion  any  intentional  neglect  of  duty,  I  must  further 
observe,  in  conclusion,  that  if  Captain  Richardson  had 
thought  fit  to  stand  upon  his  conduct  in  the  United 
States,  he  would  have  appeared  more  fairly  before 
the  Court  than  he  has  done  in  these  proceedings, 
in  which  his  representations  as  to  what  occurred  in 
the  United  States  are  entirely  repugnant  to  the  acts 
done  by  him  whilst  there. 

I  must,  therefore,  pronounce  for  the  validity  of 
the  bond,  and  of  course  with  costs. 


THE    EMU.       Nelson.  }9ih  December. 

JN  this  case  the  Emu,  of  381  tons  burthen,  in  the  a  tender  of 
prosecution  of  her  voyage  from  Hobart  Town  to  ▼■«  temce 
London,  with  a  valuable  cargo  on  board,  got  upon  "'^in  ivage 
the  Maitland  Sand,  on  the  Essex  coast,  in  the  even-  ^vTl*bdd*to 
ing  of  the  15th  of  July.  ^  «npiy  ■«»• 

The  Sir  Robert  Hawkes,  a  steam  tug  of  35  horse  be  given. 
power,  with  a  crew  of  eight  men,  was  proceeding 
down  the  river  at  the  time,  in  the  employment  of 
the  Yarmouth  Fishing  Company,  and  seeing  the 
situation  in  which  the  Emu  was  placed,  she  ten- 
dered her  assistance,  and  her  services  were  accepted 
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1888. 
19th  December. 

Turn  Emu. 


by  the  master  of  the  Emu.  A  rope  was  fastened  to 
the  steamer,  and  endeavours  were  made  to  drag  the 
Emu  off  the  sand  m  which  she  was  embedded,  but 
the  rope  breakmg  and  the  tide  falling,  the  attempt 
was  abandoned  for  the  night ;  and  on  the  following 
morning,  the  Emu  was  drawn  off  the  sand  and 
towed  up  to  London  by  the  assistance  of  the  salvors. 
The  value  of  the  ship,  cargo,  and  freight,  was 
estimated  at  £11,773,  and  a  tender  of  £200  was 
made  by  the  owners,  and  rejected  by  the  salvors. 

For  the  owners.  Queen* s  Advocate  and  Oosling. 

For  the  salvors,  Addams  and  Blake. 

The  Court  having  adverted  to  the  general  merits 
of  the  case,  pronoimced  the  tender  to  be  sufficient, 
and  upon  the  question  of  costs  observed : — "  With 
regard  to  the  question  of  costs,  it  is  my  determina- 
tion to  give  no  costs  at  all  in  the  present  instance. 
I  wish  it  to  be  understood,  however,  that  in  fixture 
where  a  tender  is  pronounced  for,  and  held  to  be 
amply  sufficient,  I  shall  always  give  costs.  When 
the  question  as  to  the  sufficiency  of  the  tender  is 
nicely  balanced,  the  Court  will  not  consider  itself 
boimd  to  give  costs,  but  the  general  principle  will 
be  in  favour  of  costs. 


I9tk  December. 

Pilots  are  not 
bound  to  go  on 
board  a  dtmaged 
▼esael  for  mere 
pilotage  senrioe 
and  reward. 


THE  FREDERICK.     Thurman. 

^HIS  was  a  cause  of  salvage  promoted  by  the 
master,  mate,  and  crew  of  a  pilot  smack,  the 
Providence,  for  services  rendered  imder  the  follow- 
ing circumstances.  Between  one  and  two  o^clock, 
p.  M.,  the  Ist  of  June  last,  the  Frederick,  a  foreign 


The  Faxdi- 

KICK. 
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vessel  of  282  tons  burthen,  was  observed  apparently  ^sss. 
in  distress,  about  eight  miles  below  the  Winterton 
Ridge  Sand,  and  at  four  o'clock  of  the  same  day 
she  was  boarded  by  the  salvors,  the  vessel  being  at 
the  time  within  two  cables*  length  of  the  ridge,  and 
in  imminent  danger  of  striking  upon  it.  It  ap- 
peared by  the  protest  that  she  had  previously  struck 
on  another  sand  called  the  Leman  Sand,  and  at  the 
time  the  salvors  went  on  board,  she  had  made  forty- 
eight  inches  of  water ;  the  crew  were  in  an  exhausted 
state,  the  rudder  damaged,  and  the  water  was 
gaining  on  them.  By  the  assistance  of  the  salvors 
she  was  brought  into  Harwich  harbour  on  the  morn- 
ing of  the  4th  of  June.  For  this  service  a  tender 
of  £100  was  offered  and  refused. 

For  the  salvors,  the  Quemi^s  Advocate  and 
Jenner. 

For  the  owners,  Addams  and  Robinson. 

The  Court  allotted  £50  in  addition  to  the  tender 
together  with  the  costs,  and  in  the  course  of  its  judg- 
ment observed : — "  It  has  been  urged  in  the  argu- 
ment for  the  owners,  that  pilots  are  not  to  convert 
their  duties  into  salvage  services.  This  may  be  a  cor- 
rect position  under  ordinary  circumstances ;  at  the 
same  time  it  is  to  be  observed,  that  it  is  a  settled  doc- 
trine of  this  Court,  that  no  pilot  is  bound  to  go  on 
board  a  vessel  in  distress  to  render  pilot  service 
for  mere  pilotage  reward.  If  a  pilot,  being  told  he 
would  receive  pilotage  only,  revised  to  take  charge 
of  a  vessel  in  that  condition,  he  would  be  sub- 
jected to  no  censure,  and  if  he  did  take  charge 
of  her  he  would  be  entitled  to  a  salvage  remunera- 
tion.'* 

VOL.    I.  c 


18 


CASES  DETERMINED  IN 


18S9. 
22nd  January. 

In  appeals  from 
magistrates' 
awards,  the  pro« 
ceedings  in  the 
Court  of  Admi- 
ralty may  be 
commenced  by 
act  on  petition 
and  affidavits. 

A  special  ap- 
plication to  the 
Court  for  the 
liberty  of  so 
proceeding  is 
not  required : 
but  parties  will 
be  liable  to  the 
costs  if  further 
evidence  shall 
be  introduced 
without  suffi- 
cient cause. 


THE  THOMAS  WOOD,     Wright. 

THIS  was  an  appeal  from  an  award  of  three  ma- 
gistrates of  Great  Yarmouth,  allotting  the  sum 
of  £400  for  services  rendered  to  the  brig  the 
Thomas  Wood,  and  an  application  was  now  made 
on  behalf  of  the  appellants  for  leave  to  commence 
the  case  in  this  Court  by  act  on  petition  and  affida- 
vit, instead  of  proceeding  to  a  hearing  in  the  usual 
form  upon  the  minutes  transmitted  to  the  Court 
under  the  act  of  parliament,  the  1st  and  2nd  George 
IV.  chap.  75. 

The  affidavit  to  lead  the  motion  set  forth,  that  at 
the  time  of  the  hearing  of  the  case  before  the  ma- 
gistrates no  evidence  upon  oath  was  taken;  that 
the  agent  for  the  salvors  merely  read  a  statement  of 
the  alleged  services  drawn  up  by  himself,  and  that 
although  several  contradictions  to  such  statements 
were  offered  by  the  captain  and  his  agent,  these 
contradictions  did  not  appear  to  be  in  any  manner 
noticed  in  the  minutes  of  the  magistrates*  proceed- 
ings. 

The  affidavit  also  further  set  forth  certain  discre- 
pancies in  the  magistrates*  notes,  and  an  averment 
that  the  notary  who  had  noted  the  master's  protest 
had  also  acted  as  agent  for  the  salvors:  under 
these  circumstances, 

Nicholl  for  the  appellants  submitted  :— 
That  the  minutes  made  by  the  magistrates  did 
not  contain  such  evidence  of  the  parties  and  their 
witnesses  as  was  contemplated  by  the  act.  That  it 
was  not  on  oath,  nor  was  there  any  opportunity  of 
cross  examination.  That  the  statute  only  made 
the  certified  copy  of  the  magistrates*  proceedings 
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evidence  of  what  had  in  fact  taken  place  before        i8S9. 

them,  and  did  not  preclude  objections  on  the  appeal  °^"^'^ 

to  the  admissibility  as  evidence  of  that  which  had  "woTi^*^' 
been  received  as  such  by  the  magistrates.  That  in 
this  case  the  minutes  d^d  not  sufficiently  set  forth 
the  services  rendered  to  the  vessel  and  her  cargo,  to 
enable  a  just  and  equitable  decision  to  be  founded 
thereon,  and  that  the  Court  might,  and  had  fre- 
quently received  further  evidence,  and  in  support  of 
die  application  he  cited  the  Venus. 

On  behalf  of  the  respondents,  the  motion  was 
opposed  by  the  Queeris  Advocate^  who  contended, 
that  the  act  1  and  2  Geo.  IV.,  under  which  the 
proceedings  had  been  originally  instituted,  did  not 
require  the  evidence  to  be  taken  on  oath,  and  that 
it  was  not  the  practice  so  to  do ;  that  the  Court 
must  decide  the  case  upon  the  original  evidence, 
and  that  the  present  application  was  inadmissible 
under  the  authority  of  the  cases,  "The  Osiris,*' 
and  "The General  Palmer,*'  reported  in  2  Haggard^ 
135.  323. 

Per  Curiam. 
Although  in  cases  of  appeal  the  decision  of 
appellate  courts  is  generally  guided  by  the  evidence 
produced  before  the  original  tribunal,  the  practice 
has  been  different  in  this  Court ;  and  in  the  first 
case  of  this  kind,  which  came  before  Lord  Stowell, 
that  learned  judge  admitted  an  additional  affidavit 
to  be  brought  in,  notwithstanding  the  objections 
that  were  raised  against  its  reception  at  the  time, 
founded  on  the  act  of  parliament  that  has  been  re- 
ferred to  in  the  present  instance.  The  practice  of 
the  Court  therefore  is  not  opposed  to  the  admission 
of  fresh  evidence. 

c  2 
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22nd  January, 

The  Thomas 
Wood. 


But  supposing  myself  not  bound  by  any  pre- 
ceding case^  let  us  look  to  the  act  in  question,  the 
words  of  which  undoubtedly  are  not  very  clear  nor 
precise. 

The  8th  section  of  the  act  provides,  that  "  the 
decision  of  such  justices  shall  be  final  and  conclu- 
sive on  all  parties,  save  and  except  in  such  cases  in 
which  an  appeal  shall  be  interposed  -by  either  party 
to  the  High  Court  of  Admiralty,  within  thirty  days 
after  the  award."  The  first  consideration,  therefore, 
is,  what  is  meant  by  the  term  appeal,  which  cer- 
tainly is  a  word  of  equivocal  meaning.  In  some 
courts  it  means  a  rehearing  on  the  same  evidence. 
In  this  and  the  Ecclesiastical  Courts,  though  such 
in  practice  is  generally  the  case,  new  matter  both  in 
plea  and  evidence  may  be  introduced  in  the  Court 
of  Appeal.  As,  therefore,  some  doubt  attaches  to 
it,  it  is  necessary  to  look  further  to  other  parts  of 
the  act  to  see  if  they  aflford  any  explanation. 

Now  the  9th  section  declares,  "  that  in  case  the 
party  or  parties  claiming  to  be  entitled  to  salvage, 
or  the  party  or  parties  who  are  to  pay  the  same, 
shall  be  dissatisfied  with  such  award  of  the  justices, 
it  shall  be  lawful  for  either  of  them  respectively, 
within  ten  days  of  the  award,  to  declare  their  de- 
sire of  obtaining  the  judgment  of  the  High  Court 
of  Admiralty  respecting  the  said  salvage  ;*'  not 
respecting  "  the  decision  of  the  justices,"  but  re- 
specting "  the  said  salvage^**  which  includes  the 
whole  question ;  and  the  same  section  goes  on  fur- 
ther  to  provide  "  that  a  certified  copy  of  the  pro- 
ceedings shall  be  transmitted  on  unstamped  paper, 
and  the  same  shall  be  admitted  by  the  Court  of 
Admiralty  as  *  evidence  in  the  cau>sej  but  not  as 
the  sole  evidence."     The  9th  section,  therefore, 
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gives  the  construction  of  the  8th  section,  and  shews,        i8S9. 

in  my  opinion,  that  it  is  open  to  either  party  to  in-  «««^ 

troduce  fiirther  evidence,  if  such  shall  he  deemed      "wood^* 

necessary  to  elucidate  the  truth  of  the  case ;  and 

this  at  the  absolute  discretion  of  such  party,  and 

without  obtaining  the  previous  sanction  of  this  Court. 

If  such  sanction  were  required,  the  Court  must 

aknost  necessarily  enter  most  inconveniently  into 

the  merits  of  the  case  and  into  disputed  facts,  in 

order  to  decide  the  preliminary  question,  whether  it 

ought  or  ought  not  to  permit  further  evidence  to  be 

introduced. 

With  respect  to  the  mode  of  introducing  such 
evidence,  I  think  an  act  on  petition  is  a  convenient 
form  of  proceeding,  as  setting  forth  a  statement  which 
confines  the  affidavits  to  the  points  intended  to  be 
brought  before  the  Court,  I  shall,  therefore,  ad- 
mit  the  present  application,  at  the  same  time  direct- 
ing the  minutes  of  the  original  proceedings  to  be 
brought  in ;  and  I  wish  it  to  be  understood,  that  in 
future,  on  appeals  from  the  award  of  magistrates, 
parties  may  at  their  own  discretion,  and  without 
special  application  to  the  Court,  bring  in  an  act  on 
petition  and  affidavits.  But  this  step  will  certainly 
be  taken  at  the  imminent  peril  of  costs,  if  such  fur- 
ther evidence  shall  ultimately  appear  to  the  Court 
to  have  been  introduced  without  sufficient  cause. 
In  this  view  of  the  law,  I  need  not  at  present  enter 
into  the  objections  taken  in  this  case  to  the  magis- 
trates' proceedings. 


THE  MONARCH.     Bell.  sut  January. 


^HIS  was  originally  a  cause  of  collision,  promoted  ][5mi^it'^  ^^s- 
by  the  owners  of  the  Success,  a  fishing  smack  of  scssca  the  same 

discretionary 
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Sift  January, 

The  Momakch. 

power  of  vary- 
ing iU  decrees 
as  is  possessed 
by  other  courts 
of  this  country. 
Such  variaF* 
tion  should  be 
confined  to  an 
alteration  of  an 
error  arising 
from  defect  of 
knowledge  or 
Information 
upon  a  particu- 
lar point  in  the 
case^  and  the 
error  must  be 
brought  to  the 
attention  of  the 
Court  with  the 
utmost  possible 
diligence. 


Harwich,  (32  tons  burthen,)  against  the  steam- 
vessel  the  Monarch,  for  damage  sustained  at  sea, 
whereby  the  said  smack  was  totally  lost  on  the  night 
of  the  3rd  of  October,  1837. 

At  the  hearing  of  the  cause  on  the  4th  Session  of 
Trinity  Term,  1838,  the  late  Judge  of  the  Admi- 
ralty, Sir  John  NichoU,  assisted  by  two  Trinity 
Masters,  pronoimced  both  parties  in  the  cause  in 
fault,  and  decreed  the  loss  to  be  equally  borne  be- 
tween  them ;  and  an  interlocutory  decree  was  taken 
down  by  the  registrar  in  the  assignation  book  in 
the  following  words : — "  The  Judge  being  assisted 
by  Captains  Timbrell  and  Hayman,  two  of  the 
elder  brethren  of  the  Trinity  Corporation,  and 
having  read  the  act  and  the  evidence,  by  interlocu- 
tory decree  pronounced  the  collision  in  question  in 
this  cause,  to  have  been  equally  the  fault  of  the 
masters  and  crews  of  the  said  ship  Monarch  and 
the  said  smack  Success;  and  for  a  moiety  only 
of  the  damage  proceeded  for,  and  condemned  the 
owners  of  the  said  ship  Monarch,  Pulley's  parties, 
and  the  bail  given  in  their  behalf,  in  a  moiety  of  the 
amount  of  such  damage ;  and  of  the  costs  incurred 
on  behalf  of  Pitcher's  parties  in  this  cause ;  and  the 
Judge,  at  the  further  petition  of  Pitcher,  referred  to 
the  registrar  and  merchants  the  amount  of  the  da- 
mage pronounced  for,  together  with  all  accounts  and 
vouchers  brought  in  or  hereafter  to  be  brought  in 
relative  thereto,  to  report  thereon." 

It  appeared,  that  previous  to  the  entry  of  the  de- 
cree in  the  assignation  book,  a  draft  thereof  was  sub- 
mitted  by  the  registrar  to  the  judge  in  chambers, 
who  confirmed  its  accuracy  and  approved  of  its  con- 
tents. 

On  the  last  Court  day,  (2nd  Session  of  Hilary 


The  Momabch. 
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Term,  1839i)  an  application  was  made  to  the  Court  i8S9. 
oa  behalf  of  the  owners  of  the  Monarch  to  vary  the  '^  «««'^- 
decree  in  question  as  regarded  the  costs,  on  the 
ground  that  it  was  inequitable ;  and  that  the  late 
judge  could  not  have  intended  to  burthen  them  with 
three-fourths  of  the  expenses.  On  the  contrary,  that 
he  had  actually  directed  the  parties  to  pay  their  re- 
gpective  costs,  as  was  set  forth  in  the  affidavits  of 
persons  of  respectability  who  had  taken  notes  of  the 
judgment  at  the  time,  and  the  Queen^s  Advocate 
was  about  to  read  one  of  these  affidavits,  when  he 
was  stopped  by  the  Court. 

Dr.  Ltishington. 
"  I  cannot  allow  the  registrar's  entry  to  be  ques- 
tioned,  upon  the  averment  of  another  person's  im- 
pression as  to  what  took  place  at  the  time,  especially 
after  the  registrar's  statement,  that  he  subsequently 
took  the  opinion  of  the  late  learned  judge  as  to  the 
accuracy  of  the  decree  in  question." 

Queen*s  Advocate. 
^^  It  was  taken  in  the  absence  of  the  parties  in- 
terested or  their  advisers,  and  if  the  late  judge  had 
heard  counsel  on  the  subject,  he  would  never  have 
sanctioned  the  decree  as  it  now  stands  recorded." 

Dr.  Dushington. 
It  may  be  so,  but  I  cannot  help  that ;  the  Court 
must  uphold  the  statement  of  its  registrar.  With 
respect  to  the  present  application,  I  should  be  dis- 
posed so  feo*  to  alter  the  decree  as  to  meet  what  I 
conceive  to  be  the  equity  of  the  case ;  but  I  am  not 
aware  that  the  Court  possesses  the  power  to  do  so 
in  the  present  instance.  Can  you  Aimish  the  Court 
with  any  precedents  to  such  effect  ? 
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18S9.  The  QueevUs  Advocate  replied  in  the  negative, 

^Ui  January,  j   ^i  t         .  i  ,.  ^  T 

- — and  the  application  was  then  directed  to  stand  over, 

that  cases  might  he  looked  into ;  and  on  this  day 
(the  4th  Session  of  Hilary  Term)  the  question  was 
again  hrought  hefore  the  Court,  when — 

The  QueerCs  Advocate  and  Haggard  in  support 
of  the  motion,  cited  the  cases  of  the  Fortuna, 
(4  Robinsoriy  278;)  L'Invidiato, (-4cto7i,  111;)  Jen- 
net, (Acton,  352.) 

Addams  and  Rohinson,  contra,  contended — 
That  the  cases  cited  did  not  meet  the  case  in 
point,  as  there  was  no  omission  to  he  supplied,  and 
no  ambiguity  to  be  explained. 

The  decree  in  question  was  clear  and  perfect  upon 
the  face  of  it,  and  the  present  application  was,  in 
point  of  fact,  an  appeal  from  the  judgment  of  the 
late  judge.  That  its  admission  would  be  a  departure 
from  the  ordinary  practice  of  the  Court,  and  be 
attended  with  great  inconvenience,  and  that  a  simi- 
lar application  had  been  held  inadmissible  by  the 
Privy  Council  in  the  case  of  the  Elizabeth. 

Judgment — Dr.  iMshington. 
The  statement  of  the  registrar,  that  the  decree 
as  taken  down  was  submitted  to  the  late  judge,  and 
confirmed  by  him,  relieves  me  from  the  necessity 
of  inquiring  in  the  present  instance  into  what  fell 
from  Sir  John  NichoU  in  delivering  his  judgment 
in  this  case.  Some  misunderstanding  evidently  pre- 
vailed at  the  time  respecting  the  decree  in  question, 
as  the  different  counsel  engaged  in  the  cause  have 
different  notes  of  it.  But  the  learned  judge  was 
subsequently  referred  to,  and  he  approved  of  the 
terms  of  the  decree  as  taken  down  by  the  registrar. 


The  Monarch. 
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The  23rd  of  June,  1838,  is  the  date  of  the  hear-  i8S9. 
ing  of  the  case,  and  some  short  mterval  elapsed  he-  *^  ^^^^^y- 
fore  the  decree  was  shewn  to  the  learned  judge. 
It  must,  therefore,  have  heen  m  the  heginnmg  of 
July  that  the  decree  was  so  submitted  to  him,  and 
consequently,  there  was  no  opportunity  of  bringing 
the  matter  formally  to  his  notice  during  the  regular 
sittmgs  in  Term.  It  would,  perhaps,  have  been 
desirable  that  the  learned  judge  should  have  had  in- 
formation from  the  advocates  and  proctors  in  the 
case ;  but  having  heard  from  the  registrar,  that  the 
decree  was  so  submitted  and  approved  of,  I  cannot 
allow  any  other  evidence  to  be  received  to  contradict 
it,  and  I  shall  proceed  upon  the  assumption  that 
this  was  the  decree  of  the  late  judge. 

The  terms  of  the  decree  are  as  follow — [the 
Court  here  read  the  words  of  the  decree,  and  pro- 
ceeded to  observe,] 

There  is,  then,  no  ambiguity  upon  the  face  of  the 
decree. 

Under  this  state  of  circumstances,  two  questions 
arise:—. 

First,  whether  I  have  the  power  to  vary  a  decree? 
and  secondly,  whether  this  is  a  case  in  which  I 
should  exercise  that  power  ? 

Now,  supposing  that  it  had  been  competent  to  the 
late  learned  judge  to  have  altered  his  judgment,  I 
am  clearly  of  opinion,  that  he  would  not  have  ad- 
hered to  the  terms  of  this  decree  as  it  now  stands ; 
and  for  this  reason,  that  in  the  case  of  Hay  v.  Le 
Neve,  which  was  decided  in  the  House  of  Lords  in 
1824,  and  in  which  case  the  same  question  arose, 
it  was  held,  that  as  both  the  vessels  were  in  fault, 
the  loss  should  be  equally  borne  by  both  parties  in 
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18S9.  the  suit,  and  with  respect  to  the  costs,  it  was  decreed 
anumy.   ^^^^  ^^^^  party  should  pay  their  own  costs. 

In  the  case  referred  to,  the  question  of  costs  was 
most  maturely  considered  by  Lord  Gifford ;  and  in 
delivering  the  judgment  of  the  House  of  Lords,  Lord 
GiflFord  stated,  that  he  made  the  decree,  that  each 
party  should  pay  their  own  costs,  with  the  concur- 
rence of  Lord  Stowell,  with  whom  he  had  con- 
sulted upon  the  subject,  and  by  whose  assistance 
he  had  been  furnished  with  the  case  of  the  Judith 
Randolph,  decided  by  Sir  James  Marriott  in 
1789,  where  a  similar  principle  was  laid  down  and 
adopted. 

In  the  equity  of  the  decree  thus  made  with  re- 
spect to  the  costs  in  the  case  of  Hay  v.  Le  Neve,  I 
most  entirely  concur;  and  I  believe  that  if  Sir 
John  Nicholl  had  been  aware  of  this  case  at  the 
time  he  delivered  his  judgment,  he  woidd  have  acted 
in  accordance  with  the  decision  of  the  House  of 
Lords  and  of  Sir  James  Marriott. 

Being  of  this  opinion,  I  have  now  to  consider, 
whether  I  have  authority  according  to  the  rules  and 
practice  of  this  Court  to  vary  this  decree ;  so  for, 
at  least,  as  the  learned  judge  himself  would  have 
varied  it  if  the  case  of  Hay  v.  Le  Neve  had  been 
brought  to  his  notice. 

It  has  been  argued,  that  great  inconvenience  will 
ensue  if  the  decrees  of  this  Court,  after  they  have 
been  once  made,  can  be  altered,  varied,  or  re- 
scinded.  If  it  was  a  frequent  practice  to  alter  the 
decisions  of  the  Court,  much  evil  and  inconvenience 
would  undoubtedly  ensue  in  consequence.  At  the 
same  time  it  is  to  be  observed,  that  great  injustice 
may  be  occasioned  if  this  Court  has  not  such  a  dis- 
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cretionary  power  of  varying  its  decrees  as  is  pos-  i889. 
sessed  by  other  courts  of  this  country.  The  Court  —  qwwiry. 
of  Chancery  before  enrollment  of  a  decree,  may,  and 
often  does  alter,  vary,  and  amend  it ;  and  I  am  at 
a  loss  to  conceive  upon  what  grounds  this  Court  in 
its  equitable  jurisdiction  is  to  be  precluded  from  a 
similar  discretionary  authority. 

In  the  exercise  of  this  authority  I  should,  I  trust, 
use  the  greatest  caution,  and^the  limit  which  I 
would  propose  to  myself  in  future  cases  is  this, 
merely  to  make  such  an  alteration  of  an  error  arising 
firom  defect  of  knowledge  or  information  upon  a 
particular  point,  as  the  justice  of  the  case  requires  ; 
at  the  same  time,  let  it  be  understood,  that  it  must 
be  an  error  instantly  noticed  and  brought  to  the 
attention  of  the  Court  with  the  utmost  possible  dili- 
gence. 

With  respect  to  the  case  before  the  Court,  if  I 
could  satisfy  my  conscience  that  in  varying  this  de- 
cree, I  was  departing  from  what  would  have  been 
the  real  judgment  of  Sir  John  NichoU,  I  would  ab- 
stain from  making  any  alteration  in  the  terms  of  the 
minute,  as  it  has  been  taken  down  by  the  registrar 
in  the  present  instance.  But  believing  that  I  am 
about  to  effect,  not  only  what  I  have  authority  to  do, 
but  what  the  late  learned  judge  himself  would  have 
done,  if  he  were  sitting  in  this  chair,  I  think  that  I 
am  bound  to  vary  this  decree  to  the  extent  of 
making  it  accord  with  the  judgment  of  the  House 
of  Lords ;  namely,  that  each  party  should  pay  their 
own  costs. 

With  regard  to  the  costs  which  have  been  in- 
curred subsequently  to  the  decree,  I  shall  adopt  the 
same  course.     I  shall  not  give  Mr.  Pulley  his  costs, 
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1839.        because  I  think  that  Mr.  Pitcher  was  right  in  stand- 
st  anuary.    ^^  ^^  ^^^  dccrec  which  was  the  decree  of  the  Court. 
It  is  an  unfortunate  case,  but  I  cannot  do  other- 
wise. 


Thk  Momaech. 


im  Febman^.         NEW  BRUNSWICK.     Magnus  Bruce. 

Where  the  legal  rp  H  IS  was  a  causc  of  bottomry,  promoted  by  Messrs. 
overdue  bond  Bcrtlcscn  and  Haskier,  of  Christiana,  in  Nor- 

re8idem'^?<«d,  way,  the  legal  holders  of  a  bottomry  bond  upon  the 
SntirthT.  ship  and  freight  for  £850  9*.  9rf.,  payable  withm 
country,  interttt  eight  days  after  the  ship's  arrival  in  England, 
wuinotbede-  The  vcsscl  arrived  at  Liverpool  on  the  11th  of 
Srfrrivi'of  a  February,  1838,  and  upon  the  20th  of  February,  a 
TTuAoririn'  warrant  of  arrest  was  extracted.  The  ship  was 
the  receipt  of  the  Subsequently  sold  under  a  decree  of  the  Court,  and 
^"°^^  upon  the  30th  of  October,  1838,  the  amount  of  the 

bond  was  paid  out  of  the  registry  to  the  attorney  of 
the  bondholders,  to  whom  a  power  of  attorney  au- 
thorizing him  to  receive  the  money,  had  been  sent 
by  the  bondholders. 

The  power  of  attorney  was  dated  the  23rd  of 
Jidy,  1838,  and  was  received  on  the  8th  of  August. 

Haggard  for  the  bondholders,  now  moved  the 
Court  to  decree  interest  to  be  due  upon  the  bond 
from  the  19th  of  February,  when  the  bond  became 
due,  to  the  30th  of  October,  when  the  amount  was 
paid  out  of  the  registry. 

Per  Curiam. 

The  practice  in  these  cases  has  varied,  but  I 

have  no   doubt  what   the  practice   ought   to  be. 

Upon  principle,  where  a  party  has  bound  himself  to 

pay  a  sum  of  money  upon  a  certain  day,  if  he  re- 


New  Brums- 

WICK. 
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tains  that  money  in  his  own  possession  after  the  time        issg. 
specified,  interest  is  legally  due.     There  is,  how-  -^^ — - — ^ 
ever,  this  difficidty  in  the  present  case,  that  before 
the  power  of  attorney  arrived  in  England,  the  bond- 
holders had  no  agent  in  this  country  authorized  to 
receive  the  money  on  their  behalf. 

The  power  of  attorney  bears  date  the  23rd  of 
July,  and  was  received  upon  the  8th  of  August  fol- 
lowing. Before  that  day  no  legal  discharge  could 
be  given  for  the  payment  of  the  amoimt  of  the 
bond ;  I  must,  therefore,  pronounce  the  interest  to 
be  due  only  from  the  8th  of  August  till  the  30th  of 
October. 


THE    TRIDENT.      SiMSON.  im  Febmarsf. 


THIS  was  a  question  as  to  the  validity  of  a  bond  ^  »»ttomiy 

^  "'  ,   ,         bond»  ffranted 

of  bottomry  executed  by  the  master  of  a  British  by  the  master 
vessel  in  a  port  of  this  country,  under  the  circum-  J^'n  a"^rt  o?' 
stances  noticed  in  the  judgment  of  the  Court.  £!idr"°''^'  "^ 

For  the  bondholders.  Haggard.  of  the  Court  to 

take  cognizance 

Addams,  contrd.  tLt^^A 

T  T-k        T       1,'       A  upon  the  locality 

Judgment — Dr.  Juushington.  of  the  owner's 

The  question  which  I  have  to  decide  in  this  case  lil^nThTne^ 
is  of  very  considerable  importance,  and  has  not,  I  ""^  °^  ****  ^"®- 
believe,  ever  been  directly  determined  by  any  pre- 
vious decision  of  this  Court. 

The  facts  of  the  case  are  shortly  these : — The  Tri- 
dent, a  British  vessel,  the  owner  residing  in  Scotland, 
sailed  from  Kirkaldy  in  North  Britain,  in  October, 
1835,  bound  on  a  voyage  to  the  East  Indies  and  back. 
At  Singapore,  the  master  took  up  £246  on  bot- 
tomry, and  at  the  Cape  of  Good  Hope,  he  also  gave 
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18S9.  two  bonds  upon  the  ship  and  freight  to  the  amount 
^^^^^""^^  of  £1,379.  In  November,  1837,  the  vessel  left  the 
Cape  of  Good  Hope  for  London,  and  having  suf- 
fered much  damage  in  the  course  of  her  homeward 
voyage,  was  compelled  by  stress  of  weather  to  bear 
up  for  Plymouth,  where  she  arrived  upon  the  14th 
of  February,  1838. 

Here  the  master  wrote  to  his  owner  in  Scotland, 
to  apprise  him  of  his  arrival,  and  he  also  obtained 
further  advances  of  money  from  Messrs.  Hawker 
and  Co.,  to  defray  the  pilotage  dues  and  other 
necessary  disbursements.  Upon  the  25th  of  Fe- 
bruary, Mr.  Black,  the  son-in-law  and  the  personal 
representative  of  the  owner  arrived  at  Plymouth, 
and  informed  Messrs.  Hawker  and  Co.  that  the 
owner  had  died  insolvent ;  that  he,  Mr.  Black,  did 
not  intend  to  administer  to  his  effects,  and  that  he 
woidd  make  no  advances  on  account  of  the  vessel : 
at  the  same  time,  recommending  Hawker  and  Co. 
to  take  a  bond  of  bottomry. 

Under  this  state  of  circumstances,  the  master,  it 
appears,  applied  by  letter  to  the  consignees  of  cer- 
tain portions  of  the  cargo  who  were  resident  in 
London,  for  an  advance  of  money,  but  received  no 
answer.  He  then  wrote  to  Mr.  Ripley,  of  Liver- 
pool,  another  of  the  consignees,  requesting  permis- 
sion to  draw  upon  him  for  £150,  and  proposing  that 
the  amount  of  the  money  so  advanced  should  be  de- 
ducted from  his  freight.  Upon  the  12th  of  March, 
Mr.  Ripley  addressed  a  letter  to  Messrs.  Hawker 
and  Co.,  who  were  his  agents  at  Plymouth,  author- 
izing them  to  advance  £100  upon  the  terms  pro- 
posed by  the  master ;  and  if  that  sum  should  not  be 
sufficient  to  enable  the  master  to  proceed  to  London, 
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he  empowered  them  to  make  a  further  advance  to        issg. 

the  extent  of  £200  upon  the  security  of  a  bottomry  '^^'^^' 

bond. 

The  money  was  advanced,  and  upon  the  17th  of 
March,  when  the  vessel  was  about  to  sail  from  Ply- 
month,  the  master  executed  a  bond  hypothecatmg 
the  ship,  cargo,  and  freight  to  Mr.  Ripley  for  £1 82, 
with  a  premium  of  3  per  cent. 

Such  is  a  brief  outline  of  this  case ;  and  the  ques- 
tion which  I  have  to  determine  relates  to  the  va- 
lidity of  the  last  bond  thus  executed  by  the  master  at 
Plymouth.  Upon  the  validity  of  the  other  bonds  no 
question  is  raised. 

It  has  been  objected,  in  the  first  place,  against 
the  validity  of  the  bond,  that  the  owner  being  a 
British  subject  resident  in  Scotland,  the  transac- 
tion in  question  took  place  within  the  limits  of  the 
kingdom  in  which  the  owner  resided.  The  authority 
of  the  Court,  therefore,  to  enforce  the  bond  is  denied 
in  the  first  instance,  upon  the  circumstance  of  the 
owner's  residence  in  Scotland. 

Now  looking  to  the  principles  upon  which  bonds 
of  this  description  are  founded,  I  must  say,  that  in 
my  apprehension,  the  jurisdiction  of  this  Court  to 
mquire  into  their  validity  does  not  depend  upon 
the  mere  locality  of  the  residence  of  the  owner.  It 
depends,  I  think,  upon  the  absolute  necessity  of  the 
case  ;  where  the  master  is  in  such  a  condition,  that 
it  is  impossible  for  him  to  meet  the  necessary  dis- 
bursements, and  he  has  no  means  of  procuring 
money  but  upon  the  credit  of  the  ship.  This,  I  ap- 
prehend, is  the  true  principle  upon  which  the  mas- 
ter's power  to  mortgage  the  property  of  his  owners 
is  founded;  and  it  is  a  principle  consistent  with 
public  policy,  and  highly  advantageous  to  the  in- 
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1839.  terests  of  British  commerce.  What  would  other- 
"'^'  wise  have  heen  the  consequence  in  the  imme- 
diate case  under  consideration?  The  vessel  ar- 
rived at  Plymouth  in  distress.  The  master  was 
without  funds,  and  without  the  means  of  raising 
funds  upon  personal  credit  to  make  the  necessary 
repairs,  without  which  the  ship  coidd  not  have  gone 
to  sea.  The  owner  was  dead  insolvent.  His  per- 
sonal representative  declined  to  interfere,  and  the 
consignees  of  the  cargo  refused  to  make  sufficient 
advances  but  upon  the  security  of  a  bond  of  bottomry. 
If  the  master  had  not  executed  the  bond  in  question, 
the  inevitable  consequence  must  have  been,  that  this 
vessel  with  a  valuable  cargo  on  board  must  have  lain 
at  Plymouth  and  perished. 

Being,  therefore,  of  opinion  that  the  authority  of 
this  Court  to  take  cognizance  of  these  bonds  does 
not  depend  upon  the  mere  locality  of  the  owner's 
residence  at  the  time  the  bond  is  given, — a  doc- 
trine repudiated  by  Lord  Stowell  in  the  case  of  the 
Yzabell(a), — and  that  the  great  principle  upon  which 
such  instruments  are  foimded  is  the  absolute  neces- 
sity of  the  case,  and  the  impossibility  of  procuring 
money  upon  other  terms,  I  must  hold  that  I  have 
jurisdiction  to  investigate  the  matter  at  issue  in  the 
present  instance ;  and  it  only  remains  for  me  to 
consider  whether  the  particidar  circumstances  of 
the  case  will  justify  me  in  pronouncing  for  the  va- 
lidity of  the  bond  in  question. 

Now  a  second  objection  that  has  been  raised 
against  the  validity  of  the  bond  is,  that  the  advance 
of  the  money  was  originally  made  not  upon  the 
credit  of  the  ship  but  upon  the  credit  of  the  owner, 

(a)  1  Dodson,  273. 
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and  this  objection,  if  established,  would  at  once  dis-        issq. 

pose  of  the  case,  and  woidd  undoubtedly  be  fatal  to ^ 1 

the  validity  of  any  bond  whatever.  This  point  has  "*  *™ 
been  clearly  and  decisively  settled  by  Lord  Stowell  in 
the  case  of  the  Augusta(a).  I  must  examine,  then, 
how  much  of  the  money  was  advanced  prior  to  the 
contemplation  of  the  bond,  and  how  much  afterwards. 
Mr.  Luscombe,  one  of  the  partners  in  the  house 
of  Hawker  and  Co.,  in  his  affidavit  swears  to  the  fol- 
lowing effect :— "  That  save  as  to  the  preliminary 
disbursements  incidental  to  the  vessel's  coming  into 
port,  the  advances  were  not  made  on  the  credit  of 
the  master  or  of  Mr.  Black,  but  upon  the  credit  of 
the  vessel,  and  in  contemplation  of  a  bond  of  bot- 
tomry ;"  and  he  also  further  deposes,  "  that  the  in- 
structions for  the  bond  were  given  upon  the  26th  of 
February."  Mr.  Luscombe,  therefore,  expressly 
negatives  the  suggestion  thus  raised  against  the 
validity  of  the  bond.  I  see  no  reason  to  distrust  the 
evidence  of  this  witness,  and  the  course  of  the  trans- 
action as  it  appears  to  me  was  this.  Upon  the 
arrival  of  the  vessel  at  Plymouth,  there  were  certain 
expenses  to  be  immediately  defrayed,  such  as  pilotage 
dues,  and  one  or  two  minor  disbursements.  These 
were  paid  by  Hawker  and  Co.  without  any  contem- 
plation of  a  bottomry  bond.  The  damaged  condi- 
tion  of  the  ship,  however,  requiring  further  ex- 
penses,  they  declined  to  make  any  additional  ad- 
vances. A  letter  was  then  written  to  Mr.  Ripley, 
and  he  consented  to  advance  £100  upon  his  portion 
of  the  freight,  and  if  more  money  was  required,  he 
directed  his  agents,  Messrs.  Hawker  and  Co.,  to  in- 
crease the  advances  to  the  extent  of  £S00  upon  the 

(a)  1  Dodsan,  28d. 
VOL.  I.  D 
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18S9.        security  of  a  bottomry  bond  for  the  amount.     Upon 

^  this,  additional  advances  were  made  to  the  master, 

BK  T»iD«iiT.  ^^^  Messrs.  Hawker  and  Co.  took  a  bond  for  the 
whole  amount  of  the  expenses.  Under  these  cir- 
cumstances, I  am  not  prepared  to  say  that  the 
money  was  advanced  on  the  credit  of  the  owner,  and 
not  upon  the  security  of  the  property.  Some  of  the 
items  may  have  been  paid  by  money  advanced  before 
the  bond  was  contemplated,  but  this  circumstance 
will  not  aflfect  its  validity. 

In  a  recent  case  (a),  I  have  already  had  occasion 
to  consider  this  point ;  and  as  far  as  my  experience 
goes,  there  have  been  but  few  instances  of  bottomry 
transactions  in  which  some  of  the  advances  have  not 
been  made,  in  the  first  instance,  without  any  stipu* 
lation  that  a  bond  shoidd  be  given.  If  it  were  not 
so,  the  greatest  possible  inconvenience  would  arise. 
What  would  be  the  situation  of  the  commerce  of 
Great  Britain,  if  in  every  individual  instance,  before 
an  advance  could  be  made  to  the  amount  of  £8  or 
£10  for  expenses  to  be  paid  instanter,  it  should  be 
said,  "  No  I  will  not  advance  1^.  except  on  the  pro- 
mise of  a  bottomry  bond."  If  this  Court  was  to  dis- 
allow the  advances  so  made  to  be  included  in  the 
bond,  great  detriment,  I  apprehend,  would  be  occa- 
sioned  to  the  commerce  of  the  country.  On  the 
other  hand,  in  allowing  these  advances  to  be  in- 
cluded, I  do  not  think  that  I  violate  the  spirit  of 
the  principle  laid  down  by  Lord  Stowell. 

It  has  lastly  been  objected  against  the  validity  of 
this  bond;  that  it  was  not  signed  by  the  master 
until  after  the  vessel  had  left  the  Catwater  and  re- 
turned.    A  sufficient  answer  to  this  objection  is,  I 

(a)  The  Vibilia,  suprd,  p.  1. 
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think,  to  be  found  in  the  fact  stated  in  Mr.  Lus-        i8S9. 
combe's  affidavit,  that  the  bond  was  contemplated,      '     "^  "^"^^ 
and  instructions  were  given  for  it  upon  the  26th  of 
February. 

Under  all  the  circumstances  of  the  case,  there- 
fore, I  pronounce  for  the  validity  of  the  bond,  and 
ID  so  doing,  I  am  not  aware  that  the  other  bond- 
holders can  be  subjected  to  any  loss  or  injury  by  my 
decision.  The  Plymouth  bond  expressly  hypothe- 
cates the  cargo  as  well  as  the  ship  and  freight ;  it  is 
clear,  therefore,  that  if  there  should  be  a  deficiency 
m  the  freight  and  proceeds  of  the  ship  to  answer 
the  several  bonds,  that  deficiency  must  be  made  up 
out  of  the  cargo.  I  also  take  it  to  be  clear,  that  in 
a  case  where  there  are  several  bonds,  and  one  is 
secured  on  the  ship  and  freight,  and  another  upon 
the  ship,  fireight,  and  cargo,  according  to  every  prin- 
dple  of  equity,  and  this  Court  sits  as  a  Court  of 
Equity,  I  am  bound  to  marshal  the  assets,  and  say 
jrou  shall  satisfy  your  claim  from  the  cargo,  and  you 
yours  from  the  ship  and  freight.  I  pronoimce, 
therefore,  for  the  four  bonds,  and  the  costs  of  all 
parties. 


THE  JOHANN  FRIEDERICH.  ^uMaff. 


^HIS   was   a  case   of   collision,    in   which   the  a  protest 

jurisdiction  of  the  Court  was  denied,  upon  the  S^on  ofUiT*" 
ground  that  both  the  vessels  were  the  property  of  S*coni!rion,'^i^ 
foreign  owners,  and  the  collision  took  place  between  £®u^!?""^^ 
them,  whilst  they  were  in  the  prosecution  of  their  were  the  pro- 
respective  voyages  upon  the  high  seas.  ^^  andhS 

An  appearance  was  given  under  protest  by  the  ^uSfS^wSit 
owners  of  the  Johann  Friederich,  and  the  case  was  they  were  in  uie 

-  .  prosecution  of 

argued  by—*  thdr  retpectiTe 

D    2 
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1839.  Addams  and  Robertson  in  support  of  the  protest. 

\tt  May.  ^'^  '^ 

The  Johank         Qu£en*s  Advocate  and  Haggard^  contra. 

FuXDCftlCH. 

A^hf^^  Judgment — Dr.  Lushington. 

overruled.  In  this  case,  which  came  before  the  Court  upon 

the  parties  in  the  the  last  Court  day»  the  question  is  confined  to  a 
J^*S^  to^"  question  of  law }  with  respect  to  the  facts  there  is  no 
taT^     dispute. 

whether  the  case       Both  vcsscls  are  admitted  to  be  foreign  vessels, 
jurSTr"Lot?      and  the  collision  is  stated  to  have  taken  place  on 
the  high  seas  between  Dover  and  Dungeness. 

In  consequence  of  that  collision,  it  appears  that 
the  Delos,  the  property  of  Danish  owners,  whilst  on 
a  voyage  from  Newcastle  to  Lisbon,  was  sunk  and 
totally  lost,  together  with  her  cargo,  and  the  life  of 
one  of  her  crew. 

It  also  further  appears,  that  the  Johann  Friede- 
rich,  whose  owners  are  stated  to  be  citizens  of  the 
free  city  of  Bremen,  after  the  said  collision  put  into 
the  port  of  Ramsgate,  and  whilst  there  was  arrested 
under  a  warrant  extracted  from  this  Court,  and 
compelled  to  give  bail  to  answer  the  action  of  the 
master  and  crew  of  the  Delos,  in  the  sum  of  £2,200. 
An  appearance  under  protest  is  now  given  on  be- 
half  of  the  owners  of  the  Johann  Friederich,  and  the 
jurisdiction  of  the  Court  is  denied  on  the  ground 
that  the  property  in  both  vessels  being  the  property 
of  foreign  subjects,  and  the  accident  occurring  in 
the  prosecution  of  their  respective  voyages  on  the 
high  seas,  the  matter  in  question  is  not  legally  cog- 
nizable by  this  Court.  Another  circumstance  has 
also  been  stated  in  the  argument,  viz.,  that  the 
cargo  on  board  the  Delos  belonged  to  British  sub- 
jects }  but  in  giving  my  opinion,  I  shall  leave  this 
entirely  out  of  my  consideration. 
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Now  no   doubt    could    be  entertained  of    this        issa. 
Court's  jurisdiction  if  the  vessel  that  has  been  lost  —     ''^' — 
had  been  the  property  of  British  subjects.     The    fwkdiwctn 
question,  therefore,  arises  whether  a  foreigner  should 
be  deprived  of  the  same  privilege  and  protection. 

It  is,  I  apprehend,  a  general  rule,  that  save  as  to 
real  estate  an  alien  friend  is  entitled  to  sue  on  the 
same  footing  as  a  British  bom  subject,  and  if  the 
foreigner  in  this  case  had  been  resident  here,  and 
the  cause  of  action  had  originated  infra  corpus  co- 
mitatuSj  no  objection  could  have  been  taken. 

It  is  said,  however,  that  the  proceedings  in  this 
Court  are  in  renij  a  mode  of  proceeding  pecu- 
liar to  this  Court,  and  not  the  usual  course  adopted 
by  the  courts  in  this  country  in  the  first  instance. 
But  admitting  this  to  be  true,  analogous  cases  exist, 
as  in  that  of  foreign  attachment,  in  which  the  pro- 
perty of  foreigners  may  be  attached  in  order  to  com- 
pel an  appearance,  or  to  secure  bail  to  the  action ; 
and  if  such  a  process  is  open  to  the  foreigner  in  that 
case,  it  is  difficult  to  imderstand  the  grounds  of  dis- 
puting the  jurisdiction  of  this  Court  in  the  present 
instance.  It  has  also  been  said  in  the  course  of 
the  argument,  that  this  Court  is  not  desirous  of  ex- 
ercising its  jurisdiction  between  foreigners ;  and  in 
support  of  this  doctrine,  some  observations  of  Lord 
Stowell  in  cases  of  seamen's  wages  have  been  cited. 
But  it  appears  to  me,  that  the  cases  cited  are  dis- 
tinguishable from  the  present  for  the  following  AUqucstioMof 
reason:    that  all  questions   of  collision  are   ques-  collision  arc 

.       .^    .  ^  .*  questions  com- 

tions  communis  jurts^   but  m  cases  oi  manners   munujurui  hut 
wages,  whoever  engages  voluntarily  to  serve  on  board  ^M*'ih*/ciaim 
a  foreign  ship,  necessarily  underlies  to  be  boimd  ^'^^^t^^^^'by 
by  the  law  of  the  countiy  to  which  such  ship  be-  the  Uw  of  the 
longg,  and  the  legality  of  his  claim  must  be  tried  by  the  ship  mod*^ 
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18S9.        such  law.     One  of  the  most  important  distmctions, 
—     °^* —  therefore,  respectmg  cases  where  hoth  parties  are 

Ta«  JOHANN        i»  •  •'Li.1_j.1-  1_  ... 

Feuduucb.  loreigners  is,  whether  the  case  be  communis  juris 
or  not 

In  the  case  of  the  Two  Friends,  which  has  been 
cited  in  the  argument,  Lord  Stowell  takes  the  dis- 
tinction between  salvage  on  recapture  and  wages, 
and  the  distinction  he  takes  is  this,  that  a  salvage 
on  recapture  is  a  (\\ie&iioTL  juris  gentium;  so,  I  ap- 
prehend, is  civil  salvage ;  in  which  the  quantum 
meruit  is  the  only  rule  that  exists  for  the  guidance 
of  the  Court's  discretion  in  apportioning  the  remu- 
neration. But  in  cases  of  wages,  the  Court  is 
called  upon  to  take  notice  of  the  law  of  commerce, 
and  the  question  must  in  most  cases  be  decided  by 
the  municipal  law  of  that  country  in  which  the  sea- 
man's contract  is  made. 

With  respect  to  the  objection  that  has  been  raised 
against  the  Court's  jurisdiction,  on  the  ground  of 
the  hardship  and  inconvenience  that  might  be  sus- 
tained if  suits  might  be  commenced  at  distant 
periods  of  time ;  the  answer  is,  that  no  greater  in- 
convenience coidd  arise  than  might  occur  where  the 
suitors  are  British  subjects,  or  where  the  vessel  is 
British  owned.  If  the  owners  of  the  Delos  had 
been  British  subjects,  it  is  not,  I  apprehend,  denied 
that  the  proceedings  might  have  been  commenced  at 
an  equally  distant  period  of  time. 

But  again ;  to  this  inconvenience  it  may  be  proper 
to  set  off  the  inconvenience  that  would  arise,  if  no 
remedy  here  was  open  to  the  injured  parties.  If  these 
parties  must  wait  until  the  vessel  that  has  done  the 
injury  returned  to  its  own  country,  their  remedy 
might  be  altogether  lost,  for  she  might  never  return 
at  all ;  and  if  she  did  return,  there  is  no  part  of  the 


THE  HIGH  COURT  OF  ADMIRALTY.  39 

world  so  distant  to  which  they  might  not  he  sent  for        isso. 
their  redress.     In  the  case  of  a  British  vessel  pro-  —     °^' — 

jj  -x-L  if*  i^Ji-  r        '  The  Johanv 

ceeded  against  by  a  foreigner,  (and  why  a  foreigner  fwm)«rich. 
shoidd  have  a  preference  as  against  British  vessels  I 
do  not  see,)  the  foreigner  might  be  sent  to  Austra- 
lia, the  East  Indies,  to  Newfoundland,  or  Canada, 
and  in  case  the  vessel  was  a  foreign  vessel,  to  any 
part  of  the  globe.  From  these  considerations  it  is 
perfectly  clear,  that  a  refusal  to  exercise  the  juris- 
diction of  the  Court  in  these  cases,  would  in  effect 
amount  to  a  total  denial  of  justice.  It  has  been 
said,  however,  that  a  cross  action  might  be  instituted 
in  this  case,  and  the  result  might  prove  the  Delos 
to  have  been  in  fault,  and  the  Johann  Friederich  to 
have  sustained  the  injury ;  in  which  case,  the  Delos 
having  been  simk,  injustice  would  be  done  to  the 
owners  of  the  Johann  Friederich,  who  would  be  de- 
prived of  any  redress  in  this  Court.  Such  a  state  of 
facts  might  occur  between  British  owners.  But  I 
cannot  accede  to  the  suggestion,  that  even  in  such 
case  the  Court  would  be  in  so  helpless  a  condition 
as  has  been  represented. 

With  respect  to  foreigners  suing  in  other  courts, 
the  judges  have  the  power,  if  occasion  require  it,  of 
compelling  security  to  be  given  for  the  costs ;  and  I 
see  no  reason,  why  this  Court  shoidd  not  exer- 
cise the  same  power.  Although  the  jurisdiction  of 
this  Court  is  only  an  instance  jurisdiction,  it  has 
over  and  over  again  been  held  by  my  predecessors, 
that  such  jurisdiction  is  governed  by  equitable,  as 
well  as  legal  principles.  If,  therefore,  I  am  asked 
by  the  owners  of  the  Johann  Friederich  to  act  upon 
this  principle  in  the  present  instance,  I  shall  do  so, 
and  the  course  I  shall  pursue  will  be  to  require  the 
owners  of  the  Delos  to  give  bail  to  answer  any  cross 
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I8S9.        action  that  may  be  instituted,  before  I  allow  them 

*^ —  to  proceed ;  and  the  same  course  I  should  adopt,  if 

Fmkdb^h"  required,  between  British  owners.  I  therefore  direct 
the  protest  to  be  overruled,  and  in  so  doing,  I  wish 
to  state  that  the  grounds  upon  which  my  judgment 
is  founded  are  shortly  these : — 

1st.  That  all  causes  of  collision  are  causes  com- 
munis juris. 

2ndly.  That  the  vessel  at  the  time  of  her  arrest 
was  within  the  Admiralty  jurisdiction. 

3rdly.  That  the  collision  took  place  on  the  high 
seas  close  upon  the  English  coast. 

If  it  had  been  necessary,  I  could  have  cited  several 
authorities  in  support  of  the  general  jurisdiction  of 
the  Court.  But  I  decide  the  question  on  the 
grounds  I  have  stated,  without  taking  into  my  consi- 
deration the  circumstance  that  was  adverted  to  in 
argument,  that  the  cargo  on  board  was  the  property 
of  British  subjects.  This  fact  is  undoubtedly  of 
considerable  importance,  inasmuch  as  I  am  at  a  loss 
to  conceive  how  I  coidd  refuse  jurisdiction,  and  send 
the  British  owners  to  a  foreign  country ;  and  what 
an  anomaly  would  occur,  if,  in  a  transitory  action,  I 
could  do  justice  to  one  set  of  owners,  and  refuse  it 
to  another.  I  therefore  overrule  the  protest,  and 
direct  an  absolute  appearance  to  be  given. 


isiAjime.  THE  BRITAIN.     Allison. 


In  cases  of  lai-    T  ]sf  t^is  cafic  the  act  on  petition  of  the  salvors  stated, 

Tage,  the  master    -■-  -%-%/*  n     t  t/»t 

of  the  salving  "  that  at  half-past  12,  p.m.,  of  the  11th  of  Ja- 

hilf^Irrrme^^t  nuary,  1839,  the  smack  Fortitude,  being   at  sea 

^hii^i^*°loT*     about  55  miles  from  LoweStoff,  with  the  wind  blow- 
by  an  agreement  ing  hard  and  a  heavy  sea  running,  descried  a  brig  to 
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windward  with  a  signal  of  distress  flying.     That  the        i8S9. 

salvors  immediately  bore  down  to  her,  and  discovered  !!^fl- 

hcr  to  be  the  Britain,  of  215  tons  burthen,  bound  ^^^'thel^CT 
from  Newcastle  to  London,  with  a  valuable  general  of  theresiei 
cargo,  and  navigated  by  the  master,  the  mate,  three  ^ntum  of  sai- 
seamen,  and  four  boys.     That  the  said  brig  was  in  a  J'ftudi^^' 
leaky  and  almost  sinking  state,  having  four  feet  mcnt  wiu  not  be 
water  in  her  hold,  and  the  water  fast  gaining  upon  the  rest  of  the 
her,  and  her  crew  were  totally  exhausted  from  their  ^out  thdr 
incessant  exertions  at  the  pumps.     That  the  mate  "°^^?°!°f 

'■         ^  concurrence* 

and  four  of  the  crew  of  the  smack  boarded  the  brig 
at  the  risk  of  their  lives.     That  a  consultation  was 
held  between  the  master  of  the  brig  and  the  master 
of  the  Fortitude,  when  it  was  determined,  on  ac- 
count  of  the  wind,  to  run  for  the  Texel,  distant 
about  forty  miles.     That  the  mate  and  four  of  the 
crew  remained  on  board  the  brig  to  work  at  the 
pumps,  and  the  two  vessels  then  proceeded  in  com- 
pany for  the  Texel,  a  light  being  himg  in  the  rigging 
of  the  brig  for  the  guidance  of  the  smack  during  the 
night.  That  a  pilot  came  on  board  about  two,  p.m.,  of 
the  12th,  and  about  half-past  one,  a.m.,  of  the  13th, 
they  were  brought  to  anchor  in  the  New  Deep  in 
the  Texel.     That  but  for  such  assistance,  the  brig, 
cargo,  and  crew  woidd  most  probably  have  been  lost, 
inasmuch  as  her  crew  could  not  of  themselves  have 
kept  her  afloat  much  longer,  nor  have  brought  her 
into  port,  from  their  exhausted  state." — ^The  services 
in  question  were  not  denied  on  the  part  of  the  owners 
of  the  Britain,  but  it  was  set  forth  in  their  reply  to 
the  act,  that  upon  the  arrival  of  the  vessels  in  the 
Texel,  it  was  agreed  between  the  master  of  the  brig 
and  the  master  of  the  Fortitude,  that  the  amount  of 
the  remuneration  for  the  services  in  question  should 
be  settled  by  arbitration  without  appeal. 


Thk  Beitain. 
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I8S9.  That  a  declaration  signed  by  the  master  and  six 

i2ih  June.     ^£  ^^  ^^^^  ^£  ^j^^  Fortitude,  and  also  a  declaration 

signed  by  the  master  and  part  of  the  crew  of  the 
Britain,  were  laid  before  the  arbitrators,  who 
awarded  that  the  sum  of  £420  should  be  paid  to  the 
master  of  the  Fortitude,  and  that  he  should  renounce 
all  further  demand.  That  the  expenses  of  the  smack 
at  the  New  Deep,  amounting  to  £60 12^.  lOd.j  having 
been  paid  to  the  said  master,  and  deducted  with  his 
concurrence  from  the  sum  awarded,  a  bill  for  the 
balance,  viz.  £359  7^*  ^^*9  ^^  drawn  and  trans- 
mitted to  the  owner  of  the  Fortitude,  and  that  such 
bill  was  at  maturity  paid. 

The  rejoinder  of  the  salvors  denied  that  the  re- 
ference to  the  arbitrators  was  made  with  their 
sanction  and  concurrence ;  and  alleged  that  the  de- 
claration signed  by  them,  as  stated,  was  signed  under 
an  erroneous  impression,  that  they  were  signing  an 
affidavit  of  protest,  which  it  was  requisite  for  them 
to  join  the  master  in  making  as  to  the  loss  of  their 
cargo  of  fish,  in  order  to  enable  the  owner  of  the 
smack  to  recover  the  value  thereof  from  the  owners 
of  the  brig  upon  their  arrival  in  London.  Lastly, 
that  they  had  never  received  or  been  oflfered  any  re- 
muneration on  account  of  their  services. 

Judgment — Dr.  Lushtngton. 
It  is  not  denied  in  the  present  instance,  that  at 
the  time  the  salvors  boarded  this  vessel  she  was  in 
a  state  of  considerable  distress ;  neither  is  it  at- 
tempted on  the  part  of  the  owners  to  cast  any  impu- 
tation whatever  upon  the  conduct  of  the  smacksmen 
in  the  performance  of  the  services  which  they  have 
rendered.  Primd  faciei  therefore,  they  are  fairly 
entitled  to  a  salvage  remuneration.     It  has  been 
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uiged,  however,  on  behalf  of  the  owners  of  the        i8S9. 

Britain,  that  the  merit  of  these  services  has  been  ^^^ 

already  estimated,  and  a  salvage  remmieration  has     *"   *"^^* 
been  paid  for  the  same,  under  an  agreement  entered 
into  with  the  master  and  crew  of  the  Fortitude, 
whilst  that  vessel  was  lying  in  the  harbour  of  the 
New  Deep  in  the  river  Texel.     It  is  necessary, 
therefore,  to  look  in  the  first  instance  to  the  asserted 
agreement  in  question.     It  is  to  the  following  efiect : 
— "  That  it  shall  be  left  to  the  decision  of  arbitra- 
tors to  be  named  by  each  party,  to  fix  the  amount 
of  remuneration  that  is  due  to  Sulling,  the  master  of 
the  Fortitude,  as  well  for  his  vessel  as  for  himself 
and  his  crew,  for  the  services  rendered  and  loss  of 
tune,  and  likewise  what  shall  be  due  to  them  in  in- 
demnification of  the  expenses  incurred  by  having 
put  into  the  harbour  of  the  New  Deep,  and  both 
parties  renounce  the  right  of  any  higher  appeaL" 
Such  are  the  terms  in  which   the  agreement  is 
drawn  up,  and  the  document  purports  to  be  signed 
by  Edward  Taylor,  describing  himself  as  the  author- 
i%d  agent  of  the  master  of  the  smack,  and  by  Cap- 
tain Allison,  the  commander  of  the  Britain,  and 
Jacob  Hoogland,  sub-agent  to  Lloyd's  for  the  Helder 
district,  at  Egmund  on  the  Sea.    The  question  then, 
which  I  have  to  determine  is,  how  far  this  agree- 
ment is  conclusive  upon  the  parties  promoting  the 
present  suit     Now,  with  respect  to  the  master  and 
the  owner  of  the  Fortitude,  it  would,  I  conceive,  be 
decidedly  conclusive ;  as  it  was  clearly  competent  for 
the  master,  within  the  scope  of  the  authority  com- 
mitted to  him,  to  bind  the  interest  of  his  employers 
and  d  Jbrtiori  his  own.     With  regard  to  the  inter- 
ests of  the  crew,  however,  I  do  not  think  that,  ac- 


Thi  Britain. 
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18S9.        cording  to  any  principles  of  justice,  the  master  wais 
i2th  June,     poggessed  of  any  such  authority. 

It  is,  indeed,  sworn  hy  the  master  in  his  affidavit, 
that  the  appointment  of  Taylor  the  agent  to  conduct 
the  transaction  was  made  with  the  privity  and  con- 
currence of  the  mate  and  the  rest  of  the  crew  of  the 
Fortitude,  but  this  is  distinctly  denied  upon  oath, 
in  the  counter  affidavit  which  is  before  the  Court 
If  the  master's  account  had  been  correct,  his  repre- 
sentation might  have  been  confirmed  by  the  affidavit 
of  Taylor  the  agent,  but  no  such  corroboration  is 
supplied  upon  the  present  occasion.  I  must,  there- 
fore, incline  to  the  statement  of  the  mate  and  crew, 
that  the  appointment  of  Taylor  to  act  in  the  busi- 
ness was  made  without  their  sanction  or  concurrence. 
With  respect  to  the  second  point  that  has  been 
urged  on  behalf  of  the  owners  of  the  Britain,  that  a 
great  hardship  will  be  inflicted  upon  them,  if  they 
are  compelled  by  the  decree  of  this  Court  to  make 
a  second  payment  for  the  services  in  question ;  it  is 
to  be  observed,  that  a  still  greater  hardship  will  be 
inflicted  upon  the  crew  of  the  Fortitude,  whose  me- 
ritorious services  are  not  denied,  if  the  aid  of  the 
Court  should  be  refused  them,  and  their  services 
should  be  altogether  unrewarded.  Under  the 
circumstances  of  the  case,  therefore,  I  must  pro- 
noimce  for  the  claim  that  is  set  up  by  the  mate  and 
seamen,  and  I  shall  decree  the  sum  of  £383  11^.  6d, 
the  balance  of  amount  awarded  by  the  arbitrators 
in  HoUand,  to  be  paid  by  the  owners  of  the  Britain, 
and  they  must  recover  from  the  owner  of  the  Forti- 
tude the  sum  which  has  been  already  paid  by 
them  into  his  hands.  I  have  been  asked  to  direct 
an  apportionment  of  the  salvage  so  decreed.     I 
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therefore  direct  the  money  to  be  paid  as  follows :  1939. 
—£134  4^.  6rf.  to  be  paid  to  the  owners  of  the  For- 
tude;  £74  11 5.  5d.  to  the  master;  £41  to  the 
mate;  and  the  remainder  to  be  divided  amongst 
the  rest  of  the  crew,  according  to  the  rate  of  their 
respective  wages  (a). 


ISM  June. 

ThK  BftlTAIM. 


THE  PROTECTOR.     Edgar.  imjufy. 


THIS  was  a  cause  of  damage  by  collision,  pro-  ^'^™^'*  ^^ 

moted  by  the  owners  of  the  snow  Berzelius,  of  6  Geo.  iv.  c 
Sunderland,  against  the  barque  the  Protector.    An     The  purport 
appearance  was  given  under  protest  for  the  owners  jLc  ti^'  Ae* 
of  the  Protector,  and  as  a  preliminary  defence  to  Habiiityfrom  the 
the  action,  it  was  alleged  m  their  act  to  the  foUow-  sei  doing  da- 
ing  effect :— "  That  on  the  l6th  of  February,  1839,  ^eTiToll 
the  Protector  arrived  off  Dungeness  in  the  prosecu-  S!!dt*tfthf *aot 
tion  of  her  voyage  from  Cork  to  London ;  that  the  aione. 
master  there  took  on  board  a  duly  licensed  pilot,  bamuS^J^' 
and  delivered  the  barque  into  the  charge  of  the  said  H^Bjr^p." 
pilot  for  the  purpose   of  his   navigating  her  to  y^^^^ 
Gravesend.     That  about  one  o'clock,  a.m.,  of  the  by  the  tutute. 
17th,  whilst  under  the  direction  and  in  the  sole 

(a)  Upon  the  first  session  of  Michaelmas  Term^  November 
5th,  1839,  the  Court  was  moved  on  behalf  of  the  owners  of  the 
Britain,  to  decree  a  monition  against  the  owner  of  the  Fortitude 
to  bring  in  the  money  which  had  been  transmitted  to  him  from 
Holland  on  the  smack's  account,  and  of  which  he  had  made  no 
distribution. 

Per  Curiam. 
I  should  be  most  desirous  to  accede  to  this  application,  but 
I  regret  to  say,  that  having  given  the  matter  every  considera- 
tion, I  feel  that  I  have  no  jurisdiction  to  interfere  as  prayed ;  I 
must,  therefore,  leave  the  owners  of  the  Britain  to  seek  their  re- 
medy in  some  more  competent  Court. — Motion  rejected. 
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1889.  charfife  of  the  said  pilot,  she  came  in  contact  wi 
the  BerzeliuSy  then  lying  at  anchor  off  the  Nor 
Foreland. 

"  That  in  and  by  stat.  6  Geo.  IV.  c.  125.  s.  14., 
is  enacted  in  the  words  following,  to  wit :— *  Ai 
be  it  further  enacted,  that  from  and  after  the  pas 
ing  of  this  Act,  it  shall  and  may  be  lawful  for  tl 
lord  warden  of  the  Cinque  Ports  and  constable 
Dover  Castle,  or  his  lieutenant  for  the  time  bein. 
and  they  are  hereby  required  to  appoint  and  licen 
fit  and  competent  persons  duly  skilled  as  pilots  fi 
the  purpose  of  conducting  all  ships  and  vessels  pas 
ing  from  or  by  Dungeness  up  the  river  Thames  ( 
Medway,'  within  certain  limits  specified  by  the  sai 
section ;  and  that  *  all  ships  or  vessels  sailing  \ 
aforesaid  within  such  limits  shall  be  conductc 
and  piloted  by  such  pilots  so  appointed  and  licensee 
and  by  no  other  pilots  or  persons  whomsoever.' 

**  That  in  and  by  the  same  statute,  sect.  58, 
penalty  is  imposed  on  the  master  of  any  ship  < 
vessel  who  shall  act  himself  as  pilot,  or  who  she 
employ  as  a  pilot  any  unlicensed  person,  and  I 
section  58  of  the  same  Act  it  is  further  enacted 
*  That  no  owner  or  master  of  any  ship  or  vess« 
shall  be  answerable  for  any  loss  or  damage  whic 
shall  happen  to  any  person  or  persons  whomsoeve: 
from  or  by  reason  or  means  of  any  neglect,  defaul 
incompetency  or  incapacity  of  any  licensed  pile 
acting  in  the  charge  of  any  such  ship  or  vesse 
under  or  in  pursuance  of  any  of  the  provisions  < 
this  Act,  when  and  so  long  as  such  pilot  shall  h 
duly  qualified  to  have  the  charge  of  such  ship  c 
vessel,  or  where  and  so  long  as  no  duly  quaUfie 
pilot  shall  have  offered  to  take  charge  thereof." 

**  That  by  reason  of  the  premises  hereinbefore  se 
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forth,  the  owners  of  the  said  barque  Protector  is  not        i8S9. 

aDswerable  to  the  owners  of  the  Berzelius  for  the 

loss  or  damage  by  them  sustained  by  the  collision 
aforesaid.  Wherefore,  they  prayed  the  judge  to 
pronounce  for  the  protest,  and  dismiss  them  and 
their  bail  from  the  suit,"  Sec. 

In  reply  to  this  act,  it  was  alleged  for  the  owners 
of  the  Berzelius,  that  the  allegations  set  forth  by  the 
owners  of  the  Protector,  if  available  at  all  in  dis- 
diarge  of  their  responsibility,  were  matters  of  de- 
fence and  not  of  protest,  wherefore  they  prayed  the 
Court  to  overrule  the  protest,  and  assign  the  owners 
of  the  Protector  to  appear  absolutely,  &c. 

The  case  was  argued  in  Easter  Term,  by  Queen* s 
Advocate  and  Addams  in  support  of  the  protest. 

Haggard  and  NichoU,  contrd. 

Judgment — Dr.  iMshington. 

In  this  case,  the  Berzelius,  a  British  vessel,  laden 
with  a  cargo  of  coals  and  bound  on  a  voyage 
from  the  port  of  Tyne  to  Honfleur,  was  lying  at 
anchor  off  the  North  Foreland  in  February  last, 
when  she  was  run  down  by  the  Protector,  also  a 
British  vessel,  and  was  much  damaged  in  conse- 
quence. 

To  obtain  indemnity  for  their  loss,  the  owners  of 
the  Berzelius  have  instituted  the  present  proceed- 
ings ;  and  the  first  point  to  which  I  shall  address 
myself  in  considering  the  case,  is  the  question  of 
law  arising  firom  the  fact  of  the  Protector  having  a 
licensed  pilot  on  board  at  the  time  the  collision  is 
stated  to  have  occurred.  That  there  was  a  duly 
licensed  pilot  on  board  at  the  time  is,  I  think,  suf- 
ficiently proved ;  and  I  shall  further  assume,  for 
the  purpose  of  this  discussion,  that  an  absolute  ap- 
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1889.        pearance  had  been  originally  given  by  the  owners  of 

^  the  Protector.     That  it  had  been  pleaded,  that  the 

Protector  was  bound  to  take  a  pilot  on  board,  that 
such  pilot  was  in  charge  of  the  vessel  at  the  time  of  the 
accident,  and  that  such  accident  did  not  arise  from 
any  fault  of  the  master  and  crew,  or  from  mere  mis- 
fortune, but  (I  am  using  the  words  of  the  statute) 
fit)m  the  neglect  or  want  of  skill  of  the  pilot.  I  do 
not  say  that  it  was  necessary  for  the  owners  of  the 
Protector  to  have  pleaded  all  these  circumstances ;  I 
shall,  however,  assume  them  for  the  present,  for  the 
purpose  of  arriving  at  the  question  of  law,  and  I 
wish  it  to  be  imderstood,  that  in  giving  my  judg- 
ment upon  the  law  in  this  case,  I  give  it  upon  such 
assumed  state  of  facts.  The  question  then  is, 
whether  under  the  statute  pleaded  (6  Geo.  IV.  c. 
125)  the  owners  of  the  Protector  are  legally  respon- 
sible or  not  for  the  loss  they  have  occasioned  ?  And 
in  considering  this  question,  it  is  my  duty,  in  the 
first  place,  to  examine  the  precedents  that  have  been 
cited  from  the  cases  decided  by  my  predecessors  in 
this  chair.  Now,  the  first  case  to  which  my  atten- 
tion has  been  directed  by  counsel  in  the  cause,  is 
that  of  the  Neptune  the  Second,  a  case  which  oc- 
curred shortly  after  the  passing  the  statute,  (52  Geo. 
III.  c.  39,)  and  which  was  decided  by  one  of  the  most 
celebrated  judges  that  ever  sat  in  this  chair.  In 
that  case,  (reported  in  the  Ist  volume  of  Dodson*s 
Admiralty  Reports  (a),)  the  learned  judge,  it  ap- 
pears, in  giving  his  decision,  held  the  owners  re- 
sponsible, notwithstanding  there  was  a  pilot  on 
board.  It  must,  however,  be  observed,  that  the  re- 
port in  question  contains  not  the  least  intimation  of 

(a)    Vol.  I.  467. 
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the  decision  having  been  made  after  due  consideration        1 859. 
of  the  statute  then  in  force.    1 1  is  wholly  silent  there-   ^      — - 
upon,  and  the  judgment  appears  to  have  been  founded 
upon  the  ancient  law  as  it  originally  stood  unaltered 
by  any  legislative  enactment. 

In  delivering  his  judgment  the  learned  judge  is 
reported  to  have  expressed  himself  as  follows :— - 
"  The  owners  are  responsible  to  the  injured  party 
for  the  acts  of  the  pilot,  and  they  must  be  left  to  re- 
cover the  amount  as  well  as  they  can  against  him/' 
From  these  expressions  of  the  learned  judge,  it  is 
clear  to  my  mind,  that  he  knew  nothing  of  the 
statute  at  the  time  he  delivered  his  decision ;  for 
applying  himself  with  great  accuracy  and  equal  care 
to  the  consideration  of  the  case,  he  would  never 
have  expressed  himself  in  these  general  terms  with- 
out limitation,  if  he  had  contemplated  the  operation 
of  the  statute  in  question.  On  referring  to  my  own 
notes  made  at  the  time,  (and  I  was  counsel  in  the 
case,)  and  to  an  opinion  given  by  me  three  or  four 
years  after  the  decision,  I  am  still  further  convinced, 
that  the  decision  of  Lord  Stowell  had  no  reference 
to  the  statute  which  had  passed  two  years  before ; 
and  when  I  see  that  in  a  case  in  a  common  law 
court,  some  years  subsequently  to  this  case,  the 
statute  equally  escaped  the  attention  of  the  counsel 
practising  there,  it  is  not  surprising  Lord  Stowell 
should  have  been  ignorant  of  what  the  legislature 
had  so  recently  done,  when  he  delivered  his  judg- 
ment in  the  case  of  the  Neptune  the  Second.  The 
decision  in  that  case,  therefore,  is  necessarily  of  no 
authority  with  respect  to  that  statute,  and  of  course 
could  not  be  so  with  respect  to  one  which  passed 
subsequently.     The  next  case  in  order  of  time  de- 

VOL.  I.  E 
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1889.  cided  in  these  courts  is  the  case  of  the  Christiana  («), 
J  y*  reported  in  2  Haggard^s  Reports,  and  in  that  case 
(a  case  of  collision  in  which  the  statute  6  Geo.  IV. 
c.  125.  s.  55 J  the  statute  relied  on.  by  the  owners 
of  the  Protector,  was  expressly  pleaded)  I  observe 
that  no  reference  was  made  to  the  case  of  the 
Neptune  the  Second.  Now,  if  the  decision  in  the 
case  of  the  Neptune  the  Second  had  been  considered 
available  in  behalf  of  the  owners  in  the  Christiana, 
their  counsel  would  assuredly  have  cited  it,  and  a 
fortiori  the  learned  judge.  Sir  C.  Robinson,  would 
have  noticed  it  when  he  came  to  the  conclusion 
which  I  am  about  to  state.  Sir  Christopher  Robin- 
son in  deciding  the  case  of  the  Christiana,  was  of 
opinion  that  the  statute  6  Geo.  IV.  c.  125.  was 
primd  Jade  a  protection  to  the  owners  of  a  vessel 
doing  damage  whilst  a  licensed  pilot  was  on  board ; 
and  that  unless  it  could  be  shown  that  the  accident 
arose  from  the  fault  of  the  master  and  crew,  the 
owners  of  such  vessel  could  not  be  considered  ame- 
nable for  the  loss.  His  words  are  these :  "  Unless 
it  can  be  shown  that  the  cause  of  action  arose  in  a 
manner  not  imputable  to  the  pilot,  the  Court  will 
admit  the  defence.'* 

I  now  come  to  the  judgment  of  Sir  John  NichoU 
in  the  case  of  the  Transit,  and  in  approaching  the 
consideration  of  that  decision,  it  is  necessary  that  I 
should  bestow  much  caution  and  attention  upon  it, 
because  the  case  of  the  Transit  is  directly  a  case  in 
point,  and  because  the  judgment  of  the  learned 
judge  who  decided  it  is  irreconcilcable  with  the  pre* 
vious  decision  of  Sir  C.  Robinson  in  the  case  of  the 
Christiana. 

(a)  Vol.  II.  183. 
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Now  referring  to  the  case  in  question,  I  must  ob-        i8S9. 
serve,  with  great  deference  to  the  ability  of  Sir  John   ^    — ^ 
NichoU,  that   a  mistake  as  to  the  Neptune  the 
Second  pervades  the  whole  case.     In  delivering  his 
jadgment,  the  learned  judge  says,  **  I  apprehend 
that  the  question  of  law  is  correctly  laid  down  by  a 
learned  and  eminent  judge  of  this  Court  in  the  case 
of  the  Neptune  the  Second,  an  authority  which  is 
completely  in  point  and  decisive  of  the  present  ques- 
tion/'   The  learned  judge,   therefore,   rested  his 
judgment  upon  the  authority  of  the  case  of  the 
Neptune  the  Second,  and  in  so  doing  he  was  clearly 
mistaken  as  to  the  grounds  of  Lord  Stowell's  deci- 
sioii,  which,  I  have  already  noticed,  had  no  refer- 
ence  to  the  statute  then  in  force.     There  is  also 
another  point  adverted  to  in  the  judgment  of  Sir 
John  Nicholl,  in  which,  I  confess,  with  the  greatest 
deference  to  his  authority,  that  I  cannot  agree  with 
him ;  viz.  his  construction  of  the  87th  section  of 
the  statute  52  Geo.  III.,  upon  which  the  learned 
judge  greatly  relied  in  support  of  the  view  he  took 
of  Ae  intention  of  the  Act  with  respect  to  the  juris- 
diction of  this  Court  in  these  questions.     The  87th 
section  provides  to  the  following  effect : — "  Pro- 
vided always,  that  nothing  in  this  Act  contained 
shall  extend  or  be  construed  to  extend  to  affect  or 
impair  the  jurisdiction  of  the  High  Court  of  Admi- 
ralty.'*   These  are  the  words  of  the  Act,  and  the  con- 
struction that  the  late  learned  judge  put  upon  these 
words  was  this :  that  it  was  the  intention  of  the 
legislature  to  leave  the  Court  of  Admiralty  to  admi- 
nister the  law  as  it  stood  before  the  passing  of  the 
Act ;  although,  at  the  same  time,  it  took  away  the 
action  at  common  law  against  the  owner ;  in  other 
words,  that  the  Act  was  to  be  no  defence  in  a  pro- 
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1889.        ceeding  against  a  ship,  although  the  collision  arose 
*!J!l^  from  the  neglect  or  want  of  skill  of  the  pilot,  and  yet 

The  Protect-  i        .1  •  .  in* 

TOR.  under  the  very  same  circumstances  was  a  defence  m 
an  action  at  law.  Now  I  must  confess  it  appears  to 
me,  that  this  construction  of  the  section  in  question 
would  render  inoperative  the  rest  of  the  Act,  and 
could  never  he  the  construction  the  legislature  in- 
tended to  he  put  upon  it.  The  true  meaning  of  the 
section  in  my  judgment  is  this :  that  the  Court  of 
Admiralty  shall  retain  (hy  the  provision  of  the  sta- 
tute in  the  particular  case  referred  to)  its  jurisdic- 
tion to  administer  the  law  as  altered  by  this  Act 
In  this  opinion  I  am  confirmed,  when  1  look  to  the 
nature  of  the  clause  inserted  in  the  87th  section. 
It  is  merely  a  saving  clause  preserving  the  juris- 
diction of  the  Court.  Such  clauses  are  subject  tc 
difierent  considerations  from  other  clauses;  thej 
are  frequently  inserted  ex  majori  cauteldy  and  it  u 
not  necessary  to  show  that  they  are  intended  to  pre 
vent  any  particular  consequence  from  the  Act  ir 
which  they  are  inserted. 

In  my  opinion,  therefore,  the  clause  to  which  ] 
have  adverted  cannot  afiect  the  present  point.  Ifa 
only  object  is  to  preserve  the  jurisdiction  of  th< 
Court,  not  to  render  inoperative  the  rest  of  tht 
statute ;  and  the  true  meaning  of  the  legislature,  ii 
my  apprehension,  was  to  prevent  any  thing  in  th< 
statute  from  taking  away  or  impairing  the  jurisdic 
tion  of  this  Court  to  administer  the  law  accordinj 
to  the  statute.  With  regard,  then,  to  the  decision 
in  the  Court  of  Admiralty,  the  matter  stands  thus 
the  case  of  the  Neptune  the  Second  is  no  authorit 
upon  the  point.  The  cases  of  the  Christiana  anc 
the  Transit  are  conflicting  decisions,  and  I  ma; 
here  notice,  that  1  do  not  observe  that  the  case  0 
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the  Christiana  was  adverted  to  by  Sir  John  Nicholl  in        isso. 
delivering  his  judgment  in  the  case  of  the  Transit.         '      ^' 

The  question  standing  thus  in  this  Court,  I  next 
come  to  the  decisions  in  the  courts  of  common  law 
which  have  been  referred  to  in  the  argument,  and 
which  are  reported  in  the  7th  volume  of  Taunton^s 
Reports ;  viz.  the  cases  of  Bennett  v.  Moita  and 
Ritchie  v.  Bousfield.     Now,  both  these  decisions 
distinctly  affirm  the  proposition  of  exemption  from 
liability,  when  the  accident  is  occasioned  by  the 
feult  of  a  pilot  on  board.     In  what  respects  they  go 
further,  I   will  consider  presently.     It  is   also  to 
be  observed,    that   these   decisions  can  be  recon- 
dled  with    Sir  John   Nicholas  judgment  in   the 
Transit  only  by  supposing,  that  by  a  proceeding  in 
few,  a  remedy  to  the  extent  of  the  value  of  the  ship 
could  be  obtained,  which  could  not  be  done  by  an 
action  at  law .     Thus  making  a  distinction  in  the 
two  cases   for   which   I   myself  can  perceive   no 
reason ;  and  which  I  am  sure  was  never  contem- 
plated by  the  learned  judges  by  whom  the  decisions 
in  question  were  delivered.     Indeed,  it  appears  to 
my  mind  almost   an  absurdity  to  suppose  such  a 
state  of  things  as  this,  that  the  legislature  could 
have  passed  an  Act  which  preserved  entire  the  juris- 
diction of  the  Court  of  Admiralty,  leaving  one  re- 
Uiedy  open  to  its  fullest  extent  in  that  Court,  and 
yet  to  the  same  extent  prohibiting  a  court  of  common 
law  from  doing  any  thing  at  all ;  enacting,  that  the 
fault  of  the  pilot  should  be  an  exemption  from  liabi- 
lity before  one  judicature,  and  no  exemption  before 
another;  and  I  see  no  reason  to  draw  any  argu- 
ment  from   the  statutes   limiting  the  liability   of 
owners  in  other  respects  to  the  value  of  the  ship  and 
freight. 

In  this  conflict  of  opinions,  I  am  bound  to  put  my 
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1889.  own  construction  on  the  statute,  and  to  look  to  th< 
leading  principles  of  justice  and  equity  which  ma] 
govern  the  present  case.  In  so  doing,  I  must  oh 
serve  in  the  first  place,  that  the  words  of  the  statuti 
6  Geo.  IV.  divesting  this  case  of  the  obscurifr 
arising  from  the  construction  which  has  been  pu 
upon  the  87th  section  of  the  statute  5^  Geo.  III. 
are  perfectly  clear  and  intelligible.  The  words  0 
the  55th  section  are  these :  "  No  owner  or  master  0 
any  ship  or  vessel  shall  be  answerable  for  any  loa 
or  damage  which  shall  happen  to  any  person  or  per 
sons  whomsoever,  from  or  by  reason  or  means  0 
any  neglect,  default,  incompetency,  or  incapacity  0 
any  licensed  pilot  acting  in  the  charge  of  any  sue! 
ship  or  vessel  under  or  in  pursuance  of  any  of  tb 
provisions  of  this  Act." 

In  the  wording  of  this  section,  therefore,  there  i 
no  obscurity,  and  the  purport  of  it  is  in  my  opinio] 
equally  plain  and  obvious ;  viz.  to  take  away  th< 
liability  from  the  owners  of  a  vessel  doing  damagi 
when  the  accident  is  occasioned  by  the  fault  of  th( 
pilot  alone.  This  exemption  in  favour  of  the  owner 
is  undoubtedly  a  departure  from  the  general  law  a 
it  formerly  prevailed  in  this  Court ;  but  the  prin 
ciple  upon  which  it  is  foimded  is  just  and  reason 
able.  Where  the  appointment  rests  with  the  ownei 
himself,  as  in  the  case  of  the  master  and  crew,  it  i 
reasonable  that  he  should  be  held  responsible  foi 
their  acts  who  are  agents  selected  by  himself;  anc 
he  is  bound  to  provide  persons  of  adequate  skill 
diligence,  and  sobriety.  But  where  a  person  h 
compulsorily  put  on  board  the  vessel,  and  the  owner'i 
authority  is  superseded  by  legislative  enactment,  it 
would  be  a  violation  of  all  justice  to  hold  bucI 
owner  responsible  for  the  skill,  sobriety,  and  cautioi 
of  an  individual  with  respect  to  whom  he  has  no 
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power  of  selection ;  whose  qualifications  he  has  no  isso. 
opportunity  of  deciding  upon,  but  which  are  to  be  *^'*  ^'^^' 
ascertained  and  determined  by  others :  the  owner 
himself  being  entirely  debarred  from  any  possibility 
of  interference.  On  the  words  of  the  statute,  there- 
fore, and  upon  principles  of  equity  and  justice,  I 
am  bound  to  hold  the  owners  relieved  from  all  re- 
spcmsibility,  where  the  accident  has  been  occasioned 
according  to  the  words  of  the  statute,  "  from  or  by 
reason  or  means  of  any  neglect,  default,  incompe- 
tency or  incapacity  of  any  licensed  pilot  acting  in 
chai^  of  the  vessel." 

In  the  view  which  I  have  thus  taken  of  the  ques- 
tion before  the  Court,  I  find  myself  supported  by 
the  authority  of  the  cases.  The  Attorney-General 
V.  Case ;  Mackintosh  v.  Slade ;  and  Carruthers  v. 
Sidebottom.  These  cases  have  been  cited  in  the 
arguments  of  counsel,  and  they  all  tend  to  satisfy  my 
mind  of  the  correctness  of  the  principle  upon  which 
my  opinion  has  been  formed. 

In  the  case  of  the  Attorney-General  v.  Case,  re- 
ported  in  the  3rd  volume  of  Prices  Reports,  upon 
what  ground  was  the  vessel  doing  the  damage,  and 
having  a  pilot  on  board,  held  not  to  be  exempted 
from  responsibility  ?  The  ground  upon  which  the 
owner's  exemption  was  overruled  in  that  case  was 
this :  that  the  pilot  was  taken  on  board  under  a 
local  Act,  and  not  under  the  general  Act ;  and  that 
it  was  optional  for  the  master  to  take  one  or  not. 

Again:  what  was  the  principle  laid  down  by 
Mr.  Justice  Bayley  in  the  case  of  Mackintosh  v. 
Slade,  reported  in  the  6th  Barnwell  and  Cresswell  ? 
Why  the  very  principle  I  have  adopted  in  the  pre- 
sent instance ;  that  where  an  owner  is  compelled  to 
take  a  pilot  on  board,  and  a  damage  is  occasioned 
whilst  the  vessel  is  under  the  management  of  that 
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1R39.        pilot,  the  owner  is  relieved  from  the  responsibilil 
mthjuUf. —  rj^^  words  of  Mr.  Justice  Bayley  in  delivering  tl 
judgment  in  that  case  were  these :  "  We  are 
opinion,  that  the  master  was  bound  at  the  time 
have  a  pilot  on  board,  and  consequently  that  t; 
owners  are  exempt  from  responsibility.** 

Lastly,  in  the  case  of  Carruthers  v.  Sidebottoi 
which  was  tried  before  Lord  Ellenborough,  th 
learned  judge  in  delivering  his  judgment  express 
his  opinion  in  the  following  terms : — "  Does  tl 
master  appoint  the  pilot  ?  Certainly  not.  The  i 
gulation  of  the  general  pilot  Act  imposes  a  penal 
upon  the  master  of  every  ship  which  shall 
piloted  by  any  other  person  than  a  pilot  du 
licensed  within  any  limits  for  which  pilots  a 
lawfully  appointed,  and  there  is  an  exception  f 
which  pilots  are  not  appointed.  But  if  the  mast 
cannot  navigate  without  a  pilot,  except  under 
penalty,  is  he  not  under  the  compulsion  of  law 
take  a  pilot  ?  And  if  so,  is  it  just  that  he  should 
answerable  for  the  misconduct  of  a  person  who 
appointment  the  provisions  of  the  law  have  tab 
out  of  his  hands,  placing  the  ship  in  the  hands  ai 
under  the  conduct  of  the  pilot  ?  The  consequen 
is,  that  there  is  no  privity  between  them." 

Thus  confirmed  in  my  view  of  the  present  que 
tion,  I  am  clearly  of  opinion,  that  upon  this  poi 
of  law,  assuming  all  the  facts  to  be  as  I  have  state 
the  having  a  pilot  on  board  in  pursuance  of  tl 
Act  will  work  an  exemption  from  liability  whe 
the  damage  arises  from  the  neglect,  default,  or  i 
competency  of  the  pilot. 

But  there  is  another  question,  and  one  of  no  sma 
difficulty,  which  still  remains  to  be  considered,  ar 
that  question  is ;  on  whom  does  the  onus  probam 
lie  ?     Is  it  sufficient,  in  the  first  instance,  for  tl 
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owners  of  a  vessel  doing  a  damage  to  allege  merely        i8S9. 
that  there  was  a  licensed  pilot  on  board,  and  upon  __[^^^j^ 
that  simple  averment  to  claim  exemption  from  lia- 
bility, unless  the  other  side  can  prove  the  damage 
not  to  have  arisen  from  the  fault  of  the  pilot  ? 

It  would,  indeed,  relieve  my  mind  from  great  dif- 
Acuities,  if  I  could  with  propriety  at  once  adopt  that 
conclusion ;  but  I  must  confess,  that  notwithstand- 
ing the  authority  to  which  I  shall  presently  advert, 
I  am  unable  to  satisfy  myself  of  its  correctness.     For 
how  stands  the  case  ?  The  general  liability  of  vessels 
doing  damage  remains   as  it  was.     The   ancient 
rule  of  the  Admiralty  and  common  law  are  not 
abolished.    The  effect  of  the  Act  is  merely  this,  that 
the  liability  is  restricted  to  certain  cases ;  and  the 
extent  of  that  liability  limited  to  the  value  of  the 
ship  and  freight.     But  the  great  principle  that  a 
wrong  doer   is   responsible  to   the   injured  party, 
saving  in  the  excepted  cases,  continues  unaltered.   Is 
it  not  incumbent,  then,  upon  the  parties  who  claim 
an  exemption  from  a  general  liability  by  reason 
of  a  special  legislative  enactment  to  show  the  grounds 
on  which  the  exemption  is  claimed ;  and  if,  as  in 
these  cases,  the  exemption  is  rested  upon  the  fact 
that  the  accident  was  the  fault  of  a  pilot  on  board, 
are  they  not  bound  to  prove  the  misconduct  of  that 
pilot  ?     Can  the  Court  infer  in  all  cases,  that  a  col- 
lision arises  from  his  fault  ?     It  may  be  accidental, 
or  arise  from  the  fault  of  the  master  or  mariners, 
or  even  from  some  defect  of  the  vessel  itself.     How 
can  I  then  throw  the  onus  probandi  on  the  owners 
of  the  vessel  which  has  received  the  damage  ?     It  is 
almost  impossible  they  could  prove  it.     The  acci- 
dents in  cases  of  this  kind  most  frequently  occur  in 
the  darkness  of  the  night ;   in  such  cases,  then,  how 
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1889.  is  the  owner  of  the  suffering  vessel  to  prove  that  the 
—4: — ^  collision  arose  from  the  fault  of  the  master,  or  the 
neglect  or  misconduct  of  the  crew  on  board  the  ves- 
sel by  which  the  damage  is  occasioned  ?  He  has  no 
means  of  so  doing,  and  it  would,  I  conceive,  be  an 
aggravation  of  the  injury,  if  this  Court  were  to  im- 
pede the  attainment  of  his  redress,  by  imposing  de- 
mands upon  him  which  in  the  majority  of  instances 
he  would  be  wholly  unable  to  satisfy. 

I  am  aware,  that  in  the  view  which  I  have  thus 
taken,  I  have  to  encounter  authorities  against  me, 
and  it  would  have  been  a  great  relief  to  my  mind  if 
I  had  felt  myself  at  liberty  to  have  adopted  those 
authorities  at  once,  and  delivered  my  judgment  in 
conformity  with  them.  But  I  feel  that  I  should  not 
be  justified  in  doing  so  in  a  case  of  this  description, 
unless  there  had  been  a  regular  course  of  precedents 
to  support  me ;  and  the  decisions  had  been  made 
upon  discussion  and  a  fuU  consideration  of  all  the 
diflSiculties.  I  should  be  only  accumulating  decision 
upon  decision,  and  adding  error  to  error,  if  I  were 
to  refuse  boldly  to  exercise  my  own  judgment,  and 
blindly  follow  a  precedent  which  may  have  resulted 
from  a  totally  different  form  of  action,  and  which, 
in  truth,  might  prove  no  precedent  at  all. 

What,  then,  are  the  authorities  that  are  against 
me  upon  the  present  occasion  ?  The  first  case  is 
the  case  of  Bennett  v.  Moita,  in  which  the  action 
was  against  the  master,  and  there  was  no  evidence 
to  show  whether  the  accident  was  occasioned  by  the 
personal  misconduct  or  negligence  of  the  pilot  or  of 
any  other  person. 

The  cause  was  originally  tried  before  Lord  Chief 
Justice  Gibbs,  at  the  sittings  after  Michaelmas 
Term,   1816;  and  that  learned  judge  directed  a 
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nonsnit,  upon  the  ground  that  the  master  was  not  isso. 
answerable  unless  it  were  expressly  proved  that  the  ' 
damage  was  occasioned  by  the  neglect  or  default  of 
the  master  himself  or  of  his  servants.  In  the  fol- 
lowing term,  a  motion  was  made  before  Mr.  Justice 
Dallas,  assisted  by  Mr.  Justice  Park  and  Mr. 
Justice  Burrough,  to  set  aside  the  nonsuit,  and 
direct  anew  trial ;  and,  in  overruling  the  motion,  it 
was  observed  by  Mr.  Justice  Dallas,  that  it  must  be 
presumed  that  the  damage  was  occasioned  through 
the  negligence  of  him  who  has  the  management  of 
the  ship,  and  that  within  the  Thames  is  by  law 
committed  to  the  pilot,  of  which  fact  the  statute  is 
notice  to  all  the  subjects ;  and  it  must  be  taken, 
that  whatever  happens  by  the  ship  in  the  course  of 
that  navigation  must  be  imputed  to  the  pilot,  unless 
he  show  that  his  orders  were  disobeyed.  Such 
were  the  observations  thrown  out  by  the  learned 
jadges  by  whom  the  case  of  Bennett  v.  Moita  was 
decided  j  and  from  these  observations,  it  is  clear, 
that  the  difficulties  which  the  owner  of  the  suffering 
vessel  must  encounter,  were  in  no  degree  noticed. 
In  this  Court  these  difficulties  would  be  infinitely  in- 
creased by  the  very  form  of  the  usual  proceedings,  in 
which  no  opportunity  would  be  afforded  to  the  in- 
jured party  of  examining  the  witnesses  on  board  the 
vessel  doing  the  damage. 

The  next  case  is  the  case  of  Ritchie  v.  Bousfield, 
which  was  tried  in  the  same  term  and  before  the 
same  judge.  In  this  case  the  collision  took  place  in 
the  Thames,  the  defendant's  vessel  having  a  pilot 
on  board,  and  the  plaintiff's  not.  No  evidence  was 
given  of  any  interference  by  the  master  with  the 
pilot's  management  of  the  ship,  and  the  jury  found 
a  verdict  for  the  plaintiff  with  considerable  damages. 
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1839.        In  this  case,  again,  the  observations  thrown  out  by  the 

^  Court  are  open  to  the  same  remark,  that  no  notice 

BK  ^^jOTECT-  ^g^  taken  of  the  diflSiculties  to  be  encountered  bj 
the  party  receiving  the  damage. 

The  last  case  is  the  case  of  the  Christiana,  ir 
which  Sir  C.  Robinson  appears  to  have  adopted  the 
same  doctrine.  *'  Such  a  defence,"  Sir.  C.  Robinsor 
says, "  properly  introduced,  might  avail  under  the  au- 
thority  of  the  case  of  Bennett  v.  Moita :  for  I  shoulc 
be  disposed  to  act  on  the  same  principle,  if  no  facts 
shotdd  be  alleged  on  the  other  side  to  take  off  the 
general  presumption,  that  the  pilot  being  the  per- 
son  intrusted  with  the  navigation  of  the  ship,  was 
the  person  to  whom  the  injury  arising  from  the  col- 
lision should  prima  facie  be  attributed.  In  this 
case,  however,  it  is  to  be  observed,  that  the  poin< 
was  not  directly  brought  under  the  consideration  oi 
the  learned  judge."  I  have  now  gone  through  the 
authorities  that  have  been  relied  on  by  the  counsel 
for  the  Protector  in  arguing  this  case,  and  with  the 
greatest  deference  to  the  opinions  of  the  learned 
judges  by  whom  the  cases  in  question  were  decided, 
I  confess  that  in  my  judgment,  the  defence  to  an 
action  of  this  description,  in  this  Court  at  least, 
must  extend  beyond  the  limit  to  which  the  authority 
of  these  cases  would  confine  it. 

In  my  view  of  the  subject,  it  is  not  a  sufficient 
defence  merely  to  allege  that  a  pilot  was  on  board 
the  vessel  doing  the  damage  at  the  time  the  acci- 
dent occurred.  To  bring  himself  within  the  ex- 
emption from  liability  conferred  by  the  statute,  the 
defendant  must  go  further,  and  show  that  his  case 
comes  within  the  purview  of  the  present  law,  and 
that  the  damage  arose  according  to  the  very  words 
of  the  statute  from  or  by  reason  or  means  of  some 
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neglect,  default,  incompetency,  or  incapacity  of  the        i8S9. 
pilot  so  taken  on  board.  \mjuiy._ 

It  only  remains  for  me  to  consider  what  course  I   ^*"  p*<««ct- 
must  adopt  under  the  circumstances  of  the  present 
case.     With  regard  to  the  form  of  the  proceedings, 
considerable  diflSiculty  may  have  arisen  from  the 
practice  on  both  sides.     On  behalf  of  the  owners  of 
the  Berzelius,  the  facts  are  set  forth  at  considerable 
length,  and  in  their  rejoinder  to  the  act,  it  is  ex- 
pressly alleged  by  them,  that  a  good  look  out  was  not 
kept  on  board  the  Protector.     To  the  averments  so 
made  on  their  side,  the  plea  that  has  been  set  up  by 
the  owner  of  the  Protector  is  no  answer  at  all ;   for 
it  could  not,   I  presume,  be  contended,   that  the 
owners  of  that  ship  were  within  the  exemption,  if 
the  accident  arose  from  the  negligence  of  the  master 
and  crew  in  not  keeping  a  good  look  out.     In  such 
a  case  I  should  have  no  hesitation  in  pronouncing 
that  the  owners  of  the  vessel  doing  the  damage 
were  clearly  responsible. 

The  course,  therefore,  which  I  shall  pursue  in 
the  present  instance  is  this.  I  shall  permit  both 
parties  to  withdraw  the  pleas  they  have  respectively 
given  in,  and  I  shall  allow  them  to  bring  in  a  fur- 
ther act  with  reference  to  the  observations  I  have 
made,  or  to  write  further  to  this  act,  so  as  to  bring 
the  facts  under  my  consideration. 

If  it  should  hereafter  be  shown  that  the  collision 
arose  from  the  fault  or  incapacity  of  the  pilot,  the 
owner  of  the  vessel  proceeded  against  will  be  ex- 
empted  from  the  consequence  of  such  collision ;  if, 
on  the  other  hand,  the  damage  shall  appear  to  have 
arisen  from  the  negligence  or  misconduct  of  the 
crew  of  the  Protector,  then  the  owner  of  that  vessel 
will  be  liable.      I  therefore  overrule  the  protest. 
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and  assign  the  owner  of  the  Protector  to  appear  ab- 
solutely ;  and  I  wish  it  to  be  understood,  that,  for 
the  future,  there  must  be  no  appearance  under  pro- 
test  in  any  of  these  cases,  except  where  there  is  a 
real  question  as  to  jurisdiction  (a). 


16th  Jufy. 

In  causes  of 
collision,  the 
confession  of 
the  master  is 
admissible  in 
pica. 


THE  MANCHESTER.     Macleod. 

THIS  was  a  question  as  to  the  admissibility  of  a 
libel  given  in  by  the  owners  of  the  Concord, 
(the  promoters  of  the  suit,)  in  a  cause  of  damage 
by  collision.  The  objection  to  the  libel  was,  that  it 
pleaded  inter  alia  the  confession  of  the  master  of 
the  Manchester,  the  vessel  proceeded  against,  that 
his  vessel  was  in  fault. 

In  support  of  the  objection.  Haggard  and  NichoU 
argued, — 

That  it  was  incompetent  to  plead  such  confession, 
inasmuch  as  the  master  was  merely  the  servant  of 
the  owners,  and  was  possessed  of  no  share  in  the 
vessel  in  question.  That  in  an  action  at  common 
law  for  damage  done  by  a  carriage  on  the  high 
road,  the  confession  of  the  coachman  that  he  was  in 
fault  would  not  be  received  as  evidence  against  his 
master.  That  although  in  the  summary  proceed- 
ings of  this  Court,  where  the  suit  is  carried  on  by 
act  on  petition  and  affidavits,  such  confessions  have 
been  received,  yet,  that  in  the  more  solenm  form 


(a)  The  case  came  on  for  final  hearing  at  the  1st  session  of 
Michaelmas  Term,  November  5,  1839,  when  the  Court  was  of 
opinion,  that  the  damage  was  imputable  to  the  fault  of  the  pilot 
alone,  and  dismissed  the  owner  of  the  Protector  from  the  suit 


The  Makcues- 

TKB. 


THE  HIGH  COURT  OF  ADMIRALTY.  63 

of  proceediiigy  bs  in  this  case,  by  plea  and  proof,  no        isso. 
case  was  recorded  in  which  a  similar  confession  had  — 1^-^/'*^' 
been  allowed  by  the  Court. 

Queen's  Advocate  and  Addams^  contr^^"^ 
That  the  objection  raised  was  a  novel  objection, 
and  there  was  no  instance  on  record  in  which  a 
similar  objection  had  been  taken  and  sustained  by 
the  Court  That  although  the  master  was  not  a 
part  owner  in  the  vessel,  he  was  nevertheless  per- 
sonally responsible  for  the  damage  he  had  done, 
and  proceedings  might  be  instituted  against  him- 
self individually  by  the  owner  of  the  Concord. 
His  confession,  therefore,  was  of  the  greatest  im- 
portance, and  clearly  admissible.  Lastly,  that  he 
represented  the  owners  at  the  time  of  the  accident ; 
he  was  their  agent,  and  by  his  act  they  were  bound 
within  the  sphere  of  the  authority  with  which  they 
had  intrusted  him. 

Per  Curiam. 
It  is  true  that,  with  regard  to  an  ordinary  witness, 
it  is  not  competent  to  plead  his  declarations,  and  for 
this  reason,  that  interrogatories  may  be  put  to  him 
on  the  subject  of  his  declarations,  and  if  he  denies 
them,  such  declarations  may  be  pleaded  in  an  ex- 
ceptive allegation  for  the  purpose  of  attacking  his 
credit,   and  his  credit  only.     The  master  of  this 
vessel,  however,  appears  to  me  to  stand  upon  a  dif- 
ferent footing  in  point  of  law.     He  was  the  agent 
of  the  owner  in  the  navigation  of  the  vessel  at  the 
time  the  accident  occurred  ;  whatever  was  done  by 
him,  therefore,   imposed    responsibility   upon   the 
owner  who  had  chosen  and  selected  him,  and  may 
&irly  be  brought  against  the  owner  in  this  cause. 
F(n*  this  reason  I  am  inclined  to  think  that  his  con- 
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fession  is  admissible ;  and  I  have  the  less  hesitation 
in  admitting  this  part  of  the  plea,  because  I  do  not 
see  that  any  serious  prejudice'  can  arise  to  the 
owner  by  its  admission.  It  is  competent  for  them 
to  examine  the  master  on  a  plea  directly  contra- 
dicting the  declaration,  and  denying  that  it  ever 
was  made,  if  it  should  appear  important  for  them  so 
to  do.  I  must,  therefore,  overrule  the  objectioa 
that  has  been  taken  to  the  admission  of  the  libel. 


leth  July, 

In  cases  of  pos* 
session,  the 
Court  looks  to 
the  legal  title, 
and  not  to  a 
bene6cial  or 
equitable  in- 
terest in  the 
asserted  part 
owners. 


THE  VALIANT.     Griffiths. 

THIS  was  a  cause  of  possession  promoted  by  cer- 
tain part  owners  in  this  vessel  under  the  circum- 
stances  noticed  in  the  judgment  of  the  Court. 

For  the  promoters  of  the  suit,  Addams. 
Queen^s  Advocate^  contra. 

Judgment — Dr.  Lushington. 

In  this  case  the  warrant  was  extracted  upon  the 
12th  of  January  last,  at  the  suit  of  John  Thomas, 
alleging  himself  to  be  the  owner  of  twelve  shares 
in  this  vessel ;  William  Evans,  the  owner  of  two 
shares  ;  Eliza  Thomas,  widow,  of  four  shares ;  Wil- 
liam Owen,  of  eight  shares ;  John  Owen,  of  four 
shares ;  Eliza  Davis  and  Ann  Davis,  Spinsters,  of 
one  sixty-fourth  part  and  one  seventh  of  a  sixty- 
fourth  part ;  and  William  Davis,  also  the  owner  of 
one  sixty-fourth  part  and  one  seventh  of  a  sixty- 
fourth  part. 

The  vessel  was  registered  at  Cardigan  in  the 
month  of  January,  1826,  and  upon  the  face  of  the 
register  it  is  to  be  observed,  that  only  sixty-two 
parts  or  shares  appear  to  have  been  entered.  With 
respect  to  the  remaining  two  parts,  it  is  alleged  by 
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the  proctor  for  the  promoters  of  the  suit,  that  they        isso. 

are  held  by  the  registered  owners  m  proportion  to  

their  respective  registered  shares.  It  is  also  fur-  "'  *"*^- 
ther  alleged  in  the  act  given  in  by  the  promoters  of 
the  cause,  that  they  are  the  holders  of  thirty-two 
shares  and  two  sevenths  of  a  sixty-fourth  part ;  and 
assuming  the  fact  to  be  so,  they  would  clearly  be 
possessed  of  more  than  a  moiety  of  the  registered 
shares,  besides  a  title  in  the  unregistered  shares  in 
proportion  to  their  registered  interests. 

On  the  other  side,  an  appearance  has  been  given 
on  behalf  of  David  GriflSiths,  who  alleges  himself 
the  owner  of  eight  shares  ;  Eliza  Morgan  and  Mar- 
garet  Davis,  executors  of  Ann  Morgan,  who  was 
possessed  of  eight  shares ;  Edward  Morgan  of  two 
shares ;  Lsetitia  Davis,  as  executor  of  John  Davis, 
the  owner  of  two  shares ;  Ann  James,  the  adminis- 
tratrix with  the  will  annexed  of  John  Davis,  of 
Newport,  the  owner  of  eight  shares ;  Stephen,  Henry, 
and  Mary  Gorzon,  executors  of  William  Gorzon, 
the  owner  of  six  shares ;  comprising  altogether  thirty- 
four  shares. 

Objections  have  been  taken,  both  upon  the  one 
side  and  the  other,  to  the  validity  of  some  of  these 
asserted  interests.  It  has  been  objected  on  the  one 
side,  that  Eliza  Davis  and  Ann  Davis,  who  are  in- 
cluded amongst  the  promoters  of  the  present  suit,  as 
having  an  interest  in  the  vessel  to  the  extent  of  one 
sixty.fourth  part,  and  one  seventh  of  a  sixty -fourth 
part,  are  legatees  only,  and  as  such  are  possessed  of 
a  mere  equitable  and  no  legal  interest  in  the  pro- 
perty in  question,  and  that  their  interest  is  in  fact 
represented  by  Ann  James. 

It  is  also  further  objected,  that  WiUiam  Davis 
(tied  previous  to  the  arrest  of  the  vessel,  and  that 

VOL.    I.  F 
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1889.        his  personal  representatives  have  given  no  authoritv 

to  the  proctor  to  proceed  m  the  cause.     On  the 

Hs  AUAWT,  ^jjjgy  gj^g  -J.  jg  objected,  that  Ann  James  as  admi- 
nistratrix with  the  will  annexed  of  John  Davis,  has 
no  legal  interest  in  the  eight  shares  or  parts  of 
which  the  testator  was  possessed  at  the  time  of  his 
decease. 

Now  with  respect  to  the  objections  so  taken,  I 
am  of  opinion  that  Eliza  Davis  and  Ann  Davis  have 
no  persona  standi  in  this  suit  as  legatees  only,  and 
that  the  bequest  to  them  being  vested  in  trustees  for 
their  benefit,  they  have  only  an  equitable  interest 
in  this  vessel,  and  that  it  is  not  competent  to 
this  Court  to  take  cognizance  of  such  an  interest 

1  have  examined  the  cases  which  have  occurred 
in  the  time  of  my  predecessors,  and  I  find  that  it  is 
to  a  legal  and  not  to  a  beneficial  or  equitable  in- 
terest that  any  attention  is  paid  in  cases  of  this 
description. 

In  the  case  of  the  Sisters,  reported  in  the  5th 
Volume  of  Robinson*s  Admiralty  Reports,  what  is 
the  language  used  by  Lord  Stowell  ?  He  says, 
"  Bound  down  as  this  Court  is  to  decide  on  the 
legal  title  without  taking  notice  of  equitable  claims;*' 
and  again  in  the  case  of  the  Frances,  reported  in 

2  Dodsonj  p.  424,  he  says,  "  It  is  only  in  clear  cases 
that  the  Court  would  interfere,  where  the  instru- 
ment itself  as  well  as  the  proportional  shares  of  the 
parties  are  free  from  objections."  I  am,  therefore, 
clearly  of  opinion,  that  the  asserted  interest  of  these 
parties  must  be  deducted,  which  would  reduce  the 
interest  of  the  promoters  of  the  suit  to  thirty-one 
shares  and  one  seventh  of  a  sixty-fourth  share  or 
part. 

I  also  think  that  the  share  of  William  Davis 
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must  be  deducted,  as  he  has  died  since  the  com-        1839. 
mencement  of  the  suit,  and  his  personal  represent-      '^^^  "^^^^ 
atives  have  not  given  the  proctor  any  authority  to 
proceed  in  the  cause.     This  would  further  reduce 
the  asserted  interest  of  the   promoters   to   thirty 
shares  iu  the  property  of  this  vessel. 

With  respect  to  the  objection  taken  on  the  other 
hand  against  the  asserted  interest  of  Ann  James,  I 
think  that  as  administratrix  with  the  will  annexed 
of  John  Davis,  she  cannot  represent  the  testator, 
because  the  shares  are  given  directly  to  trustees, 
who,  I  apprehend,  are  possessed  of  the  legal  interest, 
subject  to  her  claim  to  have  the  shares  sold  for  the 
purpose  of  paying  the  debts  of  the  testator. 

I  must,  therefore,  deduct  eight  shares  from  the 
interest  of  the  parties  opposing  the  present  applica- 
tion. This  would  leave  them  in  possession  of 
twenty-six  shares  ;  and  as  it  must  be  presumed  that 
all  those  who  do  not  apply  are  satisfied  that  the 
possession  of  this  vessel  should  not  be  altered,  they 
would  still  be  possessed  of  the  majority  of  interests. 
It  is  unnecessary  for  me  to  travel  further  into  the 
fects  of  the  case  to  justify  the  conclusion  to  which  I 
have  arrived.  I  am  of  opinion,  that  this  Court  can 
never  proceed  to  change  the  possession,  save  at  the 
application  of  a  majority  of  the  whole  of  the  legal 
interests;  and  the  parties  applying  in  this  case, 
clearly  have  no  such  majority. 

I  must,  therefore,  pronounce  against  the  present 
application,  and  as  the  parties  who  make  it  have 
thought  fit  to  contest  the  right  to  the  possession  of 
this  vessel  without  sufiicient  grounds  in  law,  I 
must  pronounce  against  their  claim  with  costs. 
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1889.  THE  SWAN.     Bring. 

leth  July. 

Sairage  awarded  ^^IS  WBS  a  cause  of  salvagc  promoted  by  the 

o7a  fi*hbl^"vc8-         masters,  the  owners,  and  the  crews  of  three  ves- 

lei  froien  up  in  g^jg    ^]jq  Prmcess  Charlotte,  the  Heroine,  and  the 

Davis*s  »traiti.      -.^  ,         ^  .  ,  ,  i  i       i.  n        - 

Gorernment    Dorothv,  for  services  rendered  mider  the  following 

bounties  having       • 

been  granted         CirCUmStanCeS  I-^ 

thc?Jiirirthe°^      The  vessel  proceeded  against,  sailed  from  the  port 

Wordb"^"  ^^  ^^^'  ^^  *^^  ^^*  ^^  ^P"^  ^^^^'  ^"  ^  fishing 
murrageandthe  voyagc  to  Davis*s  Straits,  and  was  there  frozen  up, 

JtoI^*^Sot°ai-      together  with  other  vessels,  in  the  month  of  October 

bwedbythe         foUowing. 

Bounties  having  been  offered  by  the  Lords  Com- 
missioners of  the  Treasury  for  the  rescue  of  the 
crews,  several  ships  went  out  from  this  country  in 
consequence :  and  upon  the  14th  of  May,  1837,  the 
Swan  was  discovered  by  the  salvors  beset  in  a  floe 
of  ice  in  latitude  69**  5'  n.,  having  at  the  time  only 
nine  days*  provision  on  board,  many  of  the  crew 
dead,  and  most  of  the  survivors  confined  to  their 
berths  by  scurvy.  By  the  exertions  of  the  salvors, 
a  channel  was  cut  through  the  ice  376  yards  in 
length  and  twenty-six  yards  in  breadth,  the  average 
thickness  of  the  ice  being  between  three  and  four 
feet,  and  after  two  days*  and  nights*  incessant  labour, 
she  was  finally  released  on  the  21st  of  May,  and  en- 
abled to  return  to  her  port  of  discharge  in  this 
country. 

In  opposition  to  the  salvors*  claim,  it  was  pleaded, 
on  behalf  of  the  owners  of  the  Swan,  that  it  is  the 
invariable  recognised  practice  in  the  whale  fisheries, 
for  vessels  to  render  gratuitous  assistance  to  each 
other  in  all  cases  of  danger  and  peril ;  that  the 
summer  season  had  commenced,  and  the  ice  was 
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rapidly  breaking,  and  that  within  a  week  or  ten        isso. 

days  from  the  time  when  she  was  discovered  by  the  ^ 

salvors,  the  vessel  would  have  driven  into  open  water. 
Lastly,  that  the  bounties  oflfered  by  the  Treasury 
Commissioners  would  constitute  a  sufficient  remu- 
neration for  the  services  which  had  been  rendered. 

For  the  salvors,  Addams  and  Harding. 

For  the  owners,  the  QueenHs  Advocate  and  Owr- 
few. 

Judgment — Dr.  Lushington. 

Upon  the  general  facts  of  this  case,  no  material . 
contradiction  or  dispute  is  raised  in  the  present  in- 
stance. It  appears  that  the  vessel  proceeded  against 
was  frozen  up  in  Davis's  Straits  in  the  month  of 
October,  1836 ;  and  in  the  month  of  May  following, 
was  rescued  by  the  exertions  of  the  asserted  salvors, 
assisted  by  the  boats  of  two  other  vessels,  whose 
owners  do  not  come  forward  in  this  suit.  Primd 
Jhciej  therefore,  the  asserted  salvors  would  un- 
doubtedly be  entitled  to  a  salvage  remuneration  for 
the  service  which  they  have  performed. 

It  has  been  alleged,  however,  in  bar  to  their 
claim,  that  it  is  the  invariable  custom  for  vessels 
engaged  in  the  whaling  fisheries  to  render  any 
species  of  assistance  to  each  other  gratuitously ;  and 
in  the  reply  to  the  act  on  petition  given  in  by  the 
owners  of  the  Swan,  it  is  expressly  averred,  that 
the  master  of  that  vessel  was  induced  to  accept  the 
service  which  has  been  rendered  by  a  reliance  on 
this  particular  custom. 

Now  in  delivering  my  decision,  I  do  not  intend  to 
give  any  opinion  as  to  the  existence  or  validity  of 
the  alleged  custom   in  question;  because  I  think 
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18S9.        that  it  is  no  part  of  my  duty  to  determiiie  whether 
^'      it  is  a  legal  custom  or  not,  unless  the  circumstanceB 


Tbx  Swan. 


of  the  case  especially  require  me   to  decide   the 
point.     In  ordinary  cases,  such  a  custom,  if  it  has 
any  legal  existence,  would  certainly  he  entitled  to 
the  greatest  possible  weight,  and  ought  to  be  upheld, 
and  I  should  not  be  disposed  to  overrule  it,  not- 
withstanding that,  in  some  instances,  the  custom  may 
not  have  been  observed.     But  assuming  the  custom 
to  exist  as  stated,  it  is  clear  that  it  cannot  apply  to 
the  circumstances  of  this  case,  and  for  this  reason : 
An  tiserted       that  if  the  custom  has  any  legal  foundation  at  all,  it 
sda  eng4ed  in    must  be  fouudcd  upou  the  principle  of  mutual  bene- 
a^*to*4ndJr     ^^  ^^^  protection  of  property,  and  upon  the  as- 
auistance  to       sumptiou  that  the  parties  are  embarked  in  a  common 

each  other  grt-  *       ,  *"  ,         . 

tuitousiy,  must  enterprise,  and  whatever  service  is  mutually  ren- 
the^ndpie  df"  dcrcd  may  be  mutually  required,  **  dantque  dcci- 
Md^^te^ion*  J»m7i<9'i^  vicissimJ*  This  consideration,  it  is  ob- 
of  property.  vious,  caunot  apply  to  the  facts  of  the  present  case. 
The  Swan  had  been  detained  in  the  ice  during  the 
whole  of  the  winter,  and  was  still  frozen  up.  She 
was  not,  therefore,  embarked  at  the  time  this  ser- 
vice was  performed  in  the  operation  of  any  joint  en- 
terprise with  the  other  vessels,  and  it  is  quite  im- 
possible that  she  could  have  rendered  assistance  to 
any  other  vessel  whatever.  What  then  would  be  the 
consequence,  if  I  were  to  hold  that  the  asserted 
custom  applied  to  this  case  ?  I  should,  in  so  doing, 
take  away  all  hope  of  future  assistance  being  ren- 
dered to  vessels  under  similar  circumstances,  by 
taking  away  the  inducement  for  rendering  the 
assistance,  namely,  the  hope  of  remuneration. 

Being  of  this  opinion,  that  the  alleged  custom 
cannot  operate  upon  the  case  immediately  before 
me,  I  have  now  to  consider  what  is  the  nature  of  the 
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service  which  has  heen  rendered,  and  what  is  the        i8S9. 

proper  amount  of  the  reward.     Now  without  enter-  ! — — . 

ing  into  a  consideration  of  minute  details,  I  am 
clearly  of  opinion,  that  it  was  a  service  efficiently 
rendered  ;  and  one  that  was  ahsolutely  necessary  for 
the  safety  of  the  vessel  and  her  cargo,  and  also  for 
the  preservation  of  the  lives  of  the  persons  on  board. 
It  has  been  suggested,  that  from  the  near  approach 
of  summer,  it  was  probable  that  the  ice  would  have 
dissolved,  and  that  the  vessel  would  have  been 
released  without  the  intervention  of  the  salvors* 
assistance.  But  when  I  look  at  the  protest  made 
by  the  master  and  others  of  the  crew  who  have 
signed  it,  1  confess  that  1  am  led  to  a  very  different 
conclusion.  In  the  first  place,  I  think  that  it  would 
have  been  difficult  for  the  master  to  have  rescued 
his  vessel  from  the  perilous  situation  in  which  she 
was  placed,  by  any  exertions  that  could  have  been 
made  by  the  surviving  crew,  disabled  as  they  were 
by  scurvy  from  their  long  confinement.  In  the 
next  place,  the  want  of  provisions  would  have 
rendered  it  impossible  that  any  effectual  efforts 
could  have  been  made.  It  is  also  to  be  borne 
in  mind,  that  the  master  himself  in  his  protest  re- 
presents the  vessel  as  in  very  considerable  danger. 
Under  the  circumstances  of  the  case,  therefore,  I 
think  that,  even  assuming  that  the  weather  would 
have  dissolved  the  ice  and  set  the  ship  free,  the  pro- 
bability is,  that  the  crew  would  have  been  unable  to 
navigate  her,  and  there  would  have  been  a  chance 
that  the  ship  together  with  her  stores  and  cargo 
would  have  been  entirely  lost  to  the  owners. 

In  order  to  enhance  the  merit  of  the  service,  on 
the  one  hand,  it  has  been  stated,  that  considerable 
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The  Swam. 


18S9.  loss  was  probably  occasioned  to  the  salvors  by  the 
}  6th  July,  jgjg^y  which  they  experienced  in  prosecuting  the 
whale  fishery,  in  which  the  vessels  were  severally 
engaged.  On  the  other  Jiand,  it  has  been  pleaded 
in  diminution  of  the  salvage,  that  the  vessels  have 
been  already  rewarded  for  the  service,  and  that 
such  reward  is  of  the  nature  of  salvage.  Now  it 
cannot  be  doubted  that  the  object  of  the  Lords 
Commissioners  of  the  Treasury  in  offering  the 
bounty  was  the  rescue  of  human  life,  and  that  the 
motive  of  the  application  made  to  the  government  for 
assistance,  was  founded  on  the  risk  to  which  the  lives 
of  the  sailors  on  board  the  ice-bound  vessels  were 
exposed.  So  far,  therefore,  as  relates  to  the  bounty 
for  early  sailing,  I  shall  not  be  justified  in  taking 
that  into  my  consideration  in  allotting  the  quantum 
of  salvage ;  but  with  regard  to  demurrage,  and  the 
payment  of  stores,  1  am  clearly  of  opinion,  that  the 
owners  of  the  salving  vessels  have  been  already  in- 
demnified for  any  loss  which  they  may  have  expe- 
rienced, and  that  they  are  not  entitled  to  be  further 
remunerated  for  such  loss. 

The  only  remaining  circumstance  which  I  think 
it  necessary  to  advert  to  is,  the  delay  which  has 
occurred  in  preferring  the  present  claim;  and  I 
must  say  that  it  is  a  circumstance  deserving  of  no 
small  consideration.  If  the  demand  was  founded 
on  justice,  it  should  have  been  made  before.  The 
Princess  Charlotte  arrived  in  this  country  in  Octo- 
ber, 1837 ;  the  owners,  therefore,  might  have  pro- 
ceeded in  this  suit  at  a  much  earlier  period.  It  has 
been  said,  that  negotiations  were  being  carried  on, 
but  that  is  no  satisfactory  excuse.  If  a  salvage  ser- 
vice was  rendered,  the  salvors  were  entitled  to  come 
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to  the  Court  for  a  salvage  remuneration,  and  they 
might  have  brought  their  case  before  the  Court 
within  a  less  period  than  fifteen  or  sixteen  months. 
Looking  at  all  the  facts  of  the  case,  I  am  of  opinion 
that  a  very  considerable  service  has  been  rendered, 
and  I  think  that  I  do  not  exceed  the  fair  quantum 
of  remuneration  in  allotting  the  sum  of  £700  for 
salvage.  I  am  asked  to  apportion  this  allotment 
between  the  respective  salving  vessels.  I  therefore 
award  the  sum  of  £300  to  the  Princess  Charlotte, 
and  £^00  to  each  of  the  other  vessels. 
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16th  Jubf. 

The  Swan. 


THE  BLAKE.     Hadden. 

THIS  was  a  case  of  mariner's  wages. 

For  the  mariner,  Addams  and  Robertson. 

For  the  owners,  QueerCs  AdvoccUe  and  Nicholl. 

Judgment — Dr.  Lushington. 
This  is  a  suit  for  wages,  promoted  by  a  seaman 
who  served   on  board  this  vessel  for  twenty-two 
months  in  a  voyage  from  Liverpool  to  the  East 
Indies  and  back  to  England.     That  the  mariner 
did  seriously  misconduct  himself  during  a  part  of 
the  time  he  was  on  board,  is  admitted  in  the  sum- 
mary petition  given  in  on  his  behalf,  and  it  is  also 
Substantiated  by  the  evidence  of  his  own  witnesses 
in  the  cause.     The  question,  then,  which  I  have  to 
determine  is,  whether  by  such  misconduct  he  has 
forfeited  the  wages  to  which  he  would  otherwise  be 
legally  entitled ;  and  in  forming  my  opinion  upon 
this  point,  I  feel  that  I  should  not  do  justice  in  con- 
fining myself  to  a  single  isolated  transaction,  without 
taking  into  my  consideration  all  the  important  cir- 


26th  July. 

Claim  for 
wages  tustaliMd. 

The  rule  by 
which  the  Court 
is  guided  in 
cases  of  this  de- 
scription is»  that 
the  wages  may 
be  forfeited  not 
in  cases  of  dis- 
charge for  mere 
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1890.  cumstances  that  occurred  during  the  lengthened 
voyage  in  question. 

Before  I  enter  into  the  consideration  of  these  cir- 
cumstances,  I  shall  briefly  advert,  in  the  first  in- 
stance, to  the  general  principles  by  which  the  Court 
must  be  guided  in  cases  of  this  description ;  although 
I  fear  that  it  is  impossible  to  lay  down  any  rule  so 
definite  as  to  meet  the  circumstances  of  every  case, 
or  the  great  majority  of  cases  that  may  occur. 

In  the  case  of  the  Exeter,  referred  to  by  Lord 
Tenterden  in  his  Treatise  on  Shipping,  Lord  Stowell 
has  expressed  himself  to  the  following  effect: 
"  That  any  cause  which  will  justify  a  master  in  dis- 
charging a  seaman  during  the  voyage,  will  also  de- 
prive the  seaman  of  his  wages.'*  Now,  with  great 
deference  to  Lord  StowelPs  opmion,  I  must  observe 
that,  in  my  judgment,  the  principle  thus  laid  down 
furnishes  but  a  very  insufficient  test ;  and  one  which 
cannot  be  uniformly  adopted  and  acted  upon  with 
safety.  The  justification  of  the  master  in  dis- 
charging a  seaman  for  misconduct  during  the  voy- 
age must  depend  upon  circumstances  continually 
varying,  and  to  a  great  degree  unconnected  with  the 
quality  of  the  offence  itself ;  as  for  instance,  the 
place  where  the  misconduct  occurred,  whether  at  sea 
or  in  a  British  settlement,  or  in  a  foreign  port ;  it 
must  also  be  governed  by  a  consideration  of  the  re- 
strictions which  are  imposed  by  Sir  James  Graham's 
Act  The  mere  discharge  of  a  seaman,  therefore, 
for  an  offence  committed  in  the  course  of  the  voyage 
can  hardly  be  a  test,  unless  the  character  of  the 
offence  be  such  as  to  make  the  discharge  of  the 
offender  absolutely  necessary  for  the  safety  of  the 
ship.  The  rule,  then,  which  I  would  take  to  guide 
me  is  this,  that  the  wages  may  be  forfeited,  not  in 
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cases  of  discharge  for  mere  miBconduct  alone,  but        issp. 

where  the  misconduct  has  been  such  as  to  render  * 

die  discharge  of  the  seaman  imperatively  necessary      "       ** 
for  the  safety  of  the  ship  and  the  due  preservation 
of  discipline. 

Having  thus  far  discussed  the  principle  which  is 
to  govern  my  judgment  in  this  case,  I  now  proceed 
to  consider  whether  the  whole  of  the  circumstances 
disclosed  in  the  proceedings  establish  such  miscon- 
duct upon  the  part  of  the  mariner  as  will  necessarily 
work  a  forfeiture  of  his  wages ;  and  here  the  follow- 
ing observation  most  forcibly  suggests  itself  to  the 
Court ;  namely,  that  as,  imder  the  existing  state  of  the 
law,  the  penalty  cannot  be  mitigated,  and  the  whole 
wages  must  be  forfeited  or  none  at  all,  the  facts 
which  call  for  such  a  penalty  must  be  of  a  very 
strong  description,  and  should  be  clearly  established 
by  the  evidence  in  the  cause. 
The  facts  of  the  present  case  are  shortly  these : — 
In   March,    1837f    the   vessel  sailed  from  this 
country  for  Bombay  and  China,  and  in  September, 
1838,  arrived  at  the  Cape  of  Good  Hope  on  her 
return  voyage  to  England.     At  this  place  a  cir- 
cumstance occurred  which  I  am  bound  to  notice,  as 
having  an  important  bearing  upon  the  question  which 
I  have  to  decide.     I  advert  to  the  fact,  that  at  the 
Cape  of  Good  Hope,  Wm.  Thompson,  the  master 
of  the  vessel  on  the  outward  voyage,  and  also  from    ^ 
China   to  the   Cape,    and  the  chief  mate,    were 
found  guilty  of  having  occasioned  the  death  of  a 
seaman  on  board  the  vessel,  and  that   the  master 
was  sentenced  to  fourteen  years'  transportation,  and 
the  mate  to  three  years'  imprisonment  in  conse- 
quence.   It  has  been  suggested  in  the  argument,  that 
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1889.        this  circumstance  has  no  hearing  upon  the  question 
^^'      at  issue  in  this  case ;  but  I  am  of  a  diflFerent  opi- 
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nion.     It  may  he  true,  that  the  alleged  misconduct 
of  the  mariner  occurred  at  a  diflFerent  place,  and 
when  the  vessel  was   commanded  by  a  different 
Mitconducton    master ;  hut  when  I  see  a  circumstance  of  this  kind 

the  ptrt  of  the  •  i  i  i  11  0 

master  and  occumng  ou  board  a  merchant  vessel,  the  owners  of 
to^thTq^Mtiiir  which  contend  for  the  forfeiture  of  the  entire  wages 
'iST**'^^"  ^^ ^^®  ^^  *^®  ^^^^  upon  the  ground  of  misconduct, 
I  cannot  but  think  that  such  a  circumstance  is  by 
no  means  alien  to  the  decision  of  the  question  which 
I  have  to  determine.  The  discipline  of  the  ship 
must  have  been  necessarily  weakened  in  the  first 
instance,  and  the  crew  have  been  tempted  to  commit 
offences  by  the  example  thus  set  them  by  the  very 
persons  who  were  invested  by  the  owners  with  the 
control  and  authority  on  board  this  vessel ;  and  it 
was  the  duty  of  those  owners  (the  importance  of 
which  duty  I  will  never  cease  to  impress  as  long  as 
I  sit  in  this  chair)  to  have  exercised  the  greatest 
circumspection  in  the  selection  of  the  master,  upon 
which  the  safety  of  the  property  so  materially  de- 
pended. 

Being  then  of  opinion  that  the  fact  to  which  I 
have  adverted  has  a  decided  bearing  upon  the  ques- 
tion at  issue,  I  now  proceed  to  the  other  facts  of  the 
case,  and  in  so  doing  I  am  relieved  from  the  neces- 
sity of  entering  into  the  details  of  the  circumstances 
which  occurred  previous  to  the  arrival  of  the  vessel 
at  St.  Helena ;  not  because  there  were  no  grounds  of 
complaint  up  to  that  time,  but  because  it  is  impossi- 
ble to  contend  that  any  misconduct  is  proved  prior 
to  the  ship's  arrival  at  that  port  which  could  en- 
tail forfeiture  of  the  wages.     For  the  facts  which  oc- 


ThsBlau. 


THE  HIGH  COURT  OF  ADMIRALTY-  77 

curred  subsequent  to  the  ship's  arrival  at  St.  Helena,        i8S9. 
I  refer,  in  the  first  place,  to  the  details  set  forth  in      ^^'^  ^' 
the  summary  petition  given  in  by  the  mariner. 

The  petition,  after  stating  that  the  vessel  arrived 
at  St  Helena  on  her  return  voyage  upon  the  1st 
of  November,   intending  to  make   a  short    stay 
at  that  island,  and  then  to  proceed  to   England, 
sets  forth  in  the  third  and  fourth  articles,  "  That 
OD  the  night  of  Saturday,  the  3rd,  several  of  the  crew, 
including  Kendall,  drank  to  excess  and  became  in- 
toxicated ;  that  at  half-past  four  the  next  morning, 
the  mariner,  the  party  in  this  cause,  and  others  of 
the  crew,  were  called  up  to  heave  the  anchor,  but 
that  when  they  came  on  deck,  being  still  in  a  state 
of  mtoxication,  they  refused  to  obey  the  order,  and 
agam  went  below ;  that  about  haLf-past  six,  a.  m., 
Captain  Hadden,  the  master,  who  had  been  ap- 
pointed to  the  command  at  the  Cape  of  Good  Hope, 
a  second  time  ordered  the  crew,  including  Kendall, 
to  get  up  the  anchor,  when  six  of  the  crew,  includ- 
ing the  said  Kendall,  again  refused  to  obey  such  order, 
being  still  as  before  in  a  state  of  intoxication ;  that 
the  master  thereupon  sent  on  board  her  Majesty's 
ship  Fair  Rosamond,  at  that  time  lying  at  anchor  at 
St.  Helena,  for  assistance ;  that  the  commander  and 
one  of  his  officers  immediately  came  on  board  the 
Blake,  when  the  order  to  the  men  to  proceed  to 
their  duty  was  renewed,  but  which  order  (being 
still  under  the  influence  of  liquor)  they  refused  to 
obey ;  that  Owen  Williams,  and  Robert  FuUarton, 
two  of  the  crew,  were  thereupon  taken  on  board  the 
Fair  Rosamond,  but  that  they  subsequently  volun- 
teered and  were  not  taken  as  prisoners ;  and  that 
the  master  of  the  Blake  gave  to  each  of  them  an 
order  for  the  balance  of  the  wages  due  to  them  up 
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1899.  to  that  period;"  and  the  summary  petition  then 
**^  *^*'^'  sets  forth  in  conclusion,  "  that  in  a  very  short  time 
after  this  took  place,  Kendall  the  mariner  returned 
to  his  work,  and  discharged  his  duty  on  board  the 
Blake  during  the  remainder  of  the  voyage  till  the 
arrival  in  the  port  of  London,  when  he  was  dis- 
charged, the  ship  having  completed  her  voyage/* 
Such  is  the  account  given  by  the  mariner  himself  of 
the  occurrences  that  took  place  after  the  arrival  of 
the  vessel  at  St  Helena. 

On  the  other  hand,  the  responsive  allegation 
which  has  been  given  in  on  the  part  of  the  owners, 
pleads  certain  variations  ft*om  and  contradictions  of 
the  facts  as  they  have  been  thus  represented  by  the 
mariner.  It  is  alleged  in  their  allegation,  that 
there  was  a  mutinous  combination  on  the  part  of 
the  crew;  that  the  crew  were  not  so  much  intoxicated 
as  to  be  incapable  of  performing  their  duty ;  that 
Owen  Williams,  (who  appeared  to  be  one  of  the  ring- 
leaders,) being  ordered  by  Shepherd,  the  chief  mate, 
to  go  forward,  shook  his  fist  in  his  face  in  a  threatening 
manner,  and  used  very  abusive  language.  It  is  also 
further  stated,  that  when  several  of  the  crew,  in  obe- 
dience to  the  order  of  the  master,  went  to  the  wind- 
lass to  heave  the  anchor,  Kendall,  Williams,  and 
Fullarton  did  every  thing  in  their  power  to  impede 
the  work,  and  tried  to  take  the  men  from  their 
bars ;  and  William  Kendall  threw  a  handspike  at 
William  Thompson,  one  of  the  crew  then  at  the 
windlass,  and  hit  him  on  the  head  ;  and  it  is  lastly 
alleged,  that  the  two  men  were  sent  on  board  the 
man-of-war  as  prisoners  and  not  as  volunteers. 

Now  the  material  points  of  difference  between  the 
two  statements  thus  made  upon  the  one  side  and  the 
other  are  confined  to  the  foUowing :  the  first  relates 
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to  the  conduct  of  Owen  Williams ;  the  second  to  the        is89. 
act  committed  by  Kendall  himself,  in  throwing  a  ^* 

handspike  at  William  Thompson ;  and  lastly,  there 
is  the  general  result  of  their  conduct,  which  is 
charged  as  an  illegal  and  a  mutinous  combination. 
The  last  of  these  is  the  most  important,  and  more 
especially  demands  the  earnest  consideration  of  the 
Court ;  and  in  approaching  the  consideration  of  this 
part  of  the  case,  I  naturally  inquire,  in  the  first 
place,  if  there  was  a  regular  conspiracy  amongst  the 
crew  on  board  this  vessel  to  commit  an  act  of  dis- 
obedience, what  was  the  cause  which  led  them  to 
such  conspiracy?     If  it  be  a  case  of  conspiracy, 
there  must  have  been  some  peculiar  cause,   and 
something  of  the  nature  of  a  plan  to  resist  the  au- 
thority of  the  master.     I  have  looked  into  the  evi- 
dence with  the  greatest  care  for  the  solution  of  this 
question,  and  I  must  confess  that  it  does  appear  to 
me  that  (although  there  are  circumstances  stated  in 
the  defensive  allegation  showing  something  of  a  mu- 
tmous  conduct  upon  a  former  occasion)  there  is  a 
total  absence  of  all  proof  of  any  deliberate  combina- 
tion or  concerted  conspiracy   amongst  the   crew 
during  the  time  this  vessel  remained  at  St.  Helena. 
Of  any  united  and  concerted  disobedience  of  orders, 
of  conduct  on  their  part  which  is  the  result  of  cool 
and  deliberate  forethought,  I  cannot  find  any  trace 
in  the  evidence.     There  are  no  facts  proved  which 
lead  me  to  such  a  conclusion.     On  the  contrary, 
the  res  gestcB  are  of  a  totally  different  character. 
It  appears  that  on  the  3rd  of  November,  the  crew 
were  intoxicated,  and  from  the  evidence  in  the  cause 
I  find  that  they  had  been  during  the  whole  night 
occupied  in  drinking.     It  is  stated  by  one  or  two  of 
the  witnesses,  that  in  addition  to  their  Saturdav 
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)8S9.  night  allowance,  they  got  six  hottles  of  liquor  froi 
^*  another  ship,  which  were  given  to  them  as  a  presen 
and  the  consequence  was  they  continued  during  tl 
night  singing  and  drinking ;  although  it  might  ni 
be  known  to  the  master  that  the  men  were  so  occi 
pied,  the  fact  was  at  least  notorious  to  some  of  tl 
mates.  It  also  further  appears  that  about  half-pat 
four  o'clock  in  the  morning,  whilst  the  men  were  i 
this  state  of  inebriety,  orders  were  given  to  raise  ti 
anchor,  and  what  foUowed  ?  Insolence,  insubordim 
tion,  and  disobedience  of  the  orders  of  the  master  an 
mates.  Now  I  do  not  say  that  this  conduct  on  tfa 
part  of  the  crew  was  not  very  reprehensible,  that  i 
was  not  extremely  culpable  conduct,  but  the  questio 
which  I  have  here  to  examine  is,  whether  such  coi 
duct  would  lead  to  the  conclusion,  that  there  existe 
any  deliberate  combination  on  their  part  to  set  tfa 
master's  authority  at  defiance  ? 

In  my  opinion,  the  res  gestce  of  the  case  to  whic 
I  have  already  referred,  tend  to  negative  any  sue 
conclusion,  and  the  consideration  of  these  is  of  th 
greatest  importance  in  deciding  this  point ;  because 
when  there  is  a  deliberate  plan  concerted  before 
hand  amongst  the  crew,  being  in  a  state  of  sobrietj 
the  conduct  of  the  parties  will  bear  a  very  differen 
complexion  from  an  accidental  and  temporary  dis 
obedience  of  orders  arising  from  circumstances  of ; 
different  description. 

Having  thus  disposed  of  the  general  charge  c 
combination  and  conspiracy  alleged  by  the  owner 
in  their  defensive  allegation,  I  must  next  conside 
whether  the  particular  conduct  of  this  individua 
mariner  has  been  such  as  will  entail  the  total  for 
feiture  of  his  wages. 

Looking  to  the  evidence  that  has  been  producec 


Thk  Blaxk. 


THE  HIGH  COURT  OF  ADMIRALTY.  81 

in  support  of  the  owners'  allegation,  if  I  were  to  take        ies9. 
Captain  Hadden's  testimony  alone,  I  am  clearly  of  ^^' 

opinion,  that  he  does  not  depose  to  such  facts  as 
would  entail  any  such  penalty  upon  him.  In  his 
evidence  on  the  eleventh,  twelfth,  and  thirteenth  arti- 
cles. Captain  Hadden  deposes  to  this  eflFect.  He  says, 
"  We  sailed  from  the  Cape  of  Good  Hope  on  the 
30th  of  Octoher  last,  homeward  hound,  and  arrived 
at  St  Helena  in  ten  or  eleven  days.  We  remained 
there  three  days,  and  sailed  thence  in  the  morning 
of  Sunday,  the  4th  of  November.  Early  that  mom- 
ing,  at  daybreak,  I  desired  the  chief  mate  to  call  up 
the  crew  to  heave  the  anchor  up  and  get  under 
weigh ;  in  about  three  quarters  of  an  hour  after  I 
had  given  such  order,  I  went  on  deck,  and  whilst  I 
was  getting  on  my  clothes,  one  of  the  crew,  Owen 
Williams  by  name,  came  into  the  cuddy.  I  asked 
him  what  he  wanted  there :  he  replied,  *  We  want  to 
go  on  shore.'  I  ordered  him  out  of  the  cuddy,  and 
desired  him  to  go  to  his  duty.     He  said  that  he 

would  see  me  d d  first,  before  he  would  go  to 

sea  that  day.  He  persisted  in  remaining  in  the 
cuddy,  and  being  in  a  weakly  state  of  health  at 
the  time,*' — (and  here  I  would  observe  that  the 
Court  does  not  attribute  the  blame  of  this  transaction 
to  the  master ;  he  was  ill  at  the  time,  or  I  am  sure  he 
would  not  have  suffered  his  crew  to  have  remained 
drinking  all  night) — "  being  in  a  weakly  state,"  the 
master  goes  on  to  say,  "  I  was  unable  personally  to 
turn  him  out  Shepherd,  the  mate,  came  and  ordered 
Williams  forward,  when  he  left  the  cuddy.  I  heard  a 
good  deal  of  swearing  outside  the  cuddy,  and  the 
voice  of  Owen  Williams  in  particular.  When  I  had 
finished  dressing  and  came  out  of  the  cuddy,  I  found 
the  chief  part  of  the  crew,  amongst  whom  were 

VOL.   I.  G 


Tns  BfJkKB. 


82  CASES  DETERMINED  IN 

18M.        William   Kendall,    Owen  Williams,   and   Robert 
^^^^'     FuUarton,  aft  on  the  quarter  deck  and  near  the 
poop,  their  proper  station  at  that  time  being  forward 
of  the  mainmast    I  went  upon  the  poop  and  ordered 
the  crew  to  man  the  windlass ;  there  was  a  general 
answer  given  that  they  wanted  to  go  on   shore. 
One  of  them  in  particular,  Robert  Fullarton,  in 
answer  to  my  order  said  he  would  see  me  d— — d 
first     Several  of  the  crew  who  were  willing  to 
work  assembled  at  the  windlass  and  attempted  to 
heave  it  round,  but  were  unable  for  want  of  suffi- 
cient hands.     I   returned  from  the  poop  to  the 
cuddy,  and,  whilst  there,  heard  a  deal  of  quarrelling 
and  fighting  upon  deck,  but  I  did  not  exactly  see 
what  took  place."     Captain  Hadden  then  proceeds 
to  state : — "  The  crew  were  not  drunk  upon  that  oc- 
casion.*'   (And  here  I  must  observe,  that  this  part  ol 
his  evidence  as  to  the  absence  of  intoxication,  ifi 
directly  in  contradiction  of  the  general  evidence  ad- 
duced by  the  owners,  and  almost  to  the  whole  in  the 
cause.     Captain  Hadden  was  unwell  and  did  nol 
observe  it,  and  was,  moreover,  ignorant  of  the  fact  oi 
their  having  been  drinking  all  night)    "  At  the  end 
of  about  an  hour,"  he  then  says,  "  after  I  had  gone 
into  the  cuddy,  finding  the  people  tolerably  quiei 
on  deck,  I  again  went  up  on  the  poop,  and  callec 
all  hands  aft ;  they  mustered  about  the  capstan ;  ] 
desired  them  to  man  the  windlass,  and  advised  then 
to  give  over  quarrelling  and  return  to  their  duty.  Thi 
same  men  who  had  before  refused  to  weigh  the  anchoi 
did  so  again,  saying  that  they  wanted  some  money 
and  wished  to  go  on  shore.     I  told  them  that  I  wa 
not  going  to  detain  the  ship  to  let  them  go  ashore 
They  again  refused  to  obey  the  order,  when  I  tok 
them  they  had  better  go  to  their  duty  by  fair  means 
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Owen  Williams,  Robert  Fullarton,  William  Ken-  ibsq. 
dall,  and  William  Thompson, — (this  is  evidently  a 
mistake,)  '*and  others  were  amongst  those  who  so  re- 
fused to  weigh  the  anchor,  Kendall  being  the  spokes- 
man. I  told  them  that  if  they  would  not  go  to 
their  duty,  I  must  send  for  assistance  firom  the  man- 
of-war.     Owen  Williams  made  answer,  *  We'll  all 

enter  on  board  the  man-of-war  and  leave  the 

in  the  lurch ;"  and  Captain  Hadden  then  says,  that 
upon  the  commander  of  the  man-of-war  coming  on 
board,  two  of  the  crew,  Williams  and  Fullarton,  were 
taken  awayas  prisoners.  At  the  same  time  he  admits 
that  he  gave  the  commander  a  statement  of  the 
rate  of  pay  of  the  men  and  the  stores  they  were  pos- 
sessed of. 

Such  is  the  account  given  by  Captain  Hadden, 
the  master,  of  the  occurrences  which  took  place  on 
board  his  vessel  after  her  arrival  at  St.  Helena ;  and 
I  must  say,  that  I  think  it  would  be  impossible, 
upon  this  representation,  to  hold  that  there  has  been 
a  forfeiture  of  the  mariner's  entire  wages  for  twenty. 
two  months'  services.  Grossly  as  he  may  have  mis- 
conducted himself,  and  I  admit  that  his  behaviour 
was  most  reprehensible,  I  cannot  consider  that  his 
offence  (committed  in  a  state  of  intoxication,  and 
followed  as  it  was  by  an  efficient  performance  of  his 
duty  during  the  remainder  of  the  voyage)  was  such 
as  should  entail  upon  him  the  entire  forfeiture  of  his 
wages ;  and  there  is  one  feature  in  the  testimony  of 
Captain  Hadden,  which  I  must  notice  as  strongly 
fiavourable  to  the  mariner ;  viz.  the  absence  of  any 
imputation  that  he  lent  himself  to  use  abusive  lan- 
guage upon  the  occasion  in  question. 

The  evidence  of  the  mates,  and  particularly  of 
Mr.  Webb,  it  is  true,  attributes  the  use  of  language 
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1889.        of  a  very  improper  character  to  William  Kendal 
- — _     '      On  the  eleventh  article,  Mr.  Webb  states,  "  tha 
when  the  crew  came  on  deck,  the  chief  mate  tol 
them  to  man  the  windlass,  upon  which  Kendall  sai* 

that  he  would  knock  the  head  oflF  the  first wh 

touched  a  handspike."  It  is  to  be  observed,  hoTi 
ever,  at  the  same  time,  that  this  witness  directly  nc 
gatives  the  statement  in  the  plea,  that  there  was  a 
attempt  to  interfere  by  force  with  the  men  who  wer 
willing  to  work  at  the  windlass ;  for  he  express! 
says,  **  I  did  not  see  any  attempt  made  to  force  th 
men  from  the  windlass,  it  was  only  an  interruptio: 
and  a  jeering.'*  Mr.  Webb  then  goes  on  to  depos 
to  the  alleged  act  of  violence  imputed  to  the  marine 
Kendall,  in  throwing  a  handspike  at  William  Thomp 
son.  He  states,  "  it  was  not  at  this  time,  although  i 
was  upon  the  same  day,  and  after  Williams  had  beei 
taken  on  board  the  *  Fair  Rosamond,'  that  I  sa^ 
Kendall  throw  a  handspike  at  William  Thompson 
which  struck  him  on  the  side  of  the  head  and  cu 
his  ear." 

But  how  does  this  fact  turn  out  in  the  evidence 
Thompson  himself  has  been  examined,  and  h 
denies  the  statement ;  he  says,  "  that  it  had  nothing 
to  do  with  the  disturbance,  that  it  was  a  mere  acci 
dent."  Other  witnesses  have  also  been  examinee 
to  the  same  fact,  and  with  the  exception  of  this  singL 
witness,  Webb,  they  directly  depose  in  the  negative 
Upon  the  balance  of  evidence,  therefore,  I  have  n< 
hesitation  in  saying  that  the  conduct  attributed  t< 
Kendall  in  this  respect,  is  not  substantiated  by  thi 
evidence  in  the  cause.  The  last  witness  I  shal 
refer  to  (and  I  am  now  confining  myself  to  the  evi- 
dence in  behalf  of  the  owners)  is  Mr.  Shepherd, 
the  chief  mate.     His  evidence  is  to  this  eflfect :— 
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the  first  part  of  it  relates  to  the  conduct  of  Wil-  i8S9. 
liams,  which  it  is  unnecessary  to  repeat.  With  re-  __5?|^j^_ 
gard  to  Kendall,  he  says,  "  that  he  was  one  of  the 
crew  who  were  encouraging  Williams  at  the  time ; 
that  as  soon  as  Captain  Hadden  came  on  deck  and 
ordered  the  crew  to  man  the  windlass  and  heave  up 
the  anchor,  Kendall,  Williams,  Fullarton,  and  others, 
all  speaking  together,  said  they  wanted  to  go  ashore. 
Captain  Hadden  told  them  that  they  should  not  go. 
They  then  said  that  they  would  enter  on  board  the 
man-of-war,  meaning  the  Fair  Rosamond,  which  was 
at  anchor  not  far  from  the  Blake.  In  the  mean  time, 
those  of  the  crew  and  the  apprentices  who  had  been 
from  the  first  willing  to  obey  orders,  attempted  to 
heave  round  the  windlass,  but  they  were  interrupted 
by  Kendall,  Williams,  and  others  of  the  refractory 
crew,  who  tried  to  pull  them  from  the  bars."  This 
last  statement,  it  is  to  be  observed,  is  spoken  to  by 
this  witness  alone,  and  is  directly  negatived  by 
every  one  of  the  other  witnesses  upon  the  one  side 
and  the  other,  and  more  particularly  by  Mr.  Shep- 
herd's fellow  witness  Webb,  in  the  evidence  to 
which  I  have  already  adverted. 

With  the  evidence  of  this  witness,  I  have  now,  I 
believe,  gone  through  all  the  material  facts  of  the 
case  deposed  to  by  the  witnesses  who  have  been 
produced  on  behalf  of  the  owners. 

It  has  been  suggested  by  the  counsel  for  the 
owners,  that  they  had  much  to  lament  that  her 
Majesty's  ship  Fair  Rosamond  was  detained  on  ser- 
vice  in  a  distant  part  of  the  globe,  and  they  were  de- 
prived in  consequence  of  testimony  which  would  have 
confirmed  that  part  of  their  plea  which  alleged  that 
Williams  and  Fullarton  were  taken  as  prisoners,  and 
not  as  volunteers,  on  board  that  vessel.     Legally 
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ifiM.  speaking,  it  is  impossible  that  I  can  rely  upon  the 
^^  ^^^'  representation  of  counsel  as  to  the  effect  of  evidence 
not  taken  in  the  cause ;  but  even  assuming  that  the 
testimony  of  the  commander  and  crew  of  the  Fair 
Rosamond  would  have  borne  out  the  owners'  state- 
ment upon  this  point,  it  would,  in  my  view  of  it, 
have  had  no  material  bearing  upon  the  questicm  at 
issue  in  this  case. 

I  am  not  considering  the  conduct  of  Fullarton  or 
Owen  Williams,  but  the  case  of  William  Kendall ; 
and  Williams  and  Fullarton  might  possibly  have 
been  taken  out  of  this  vessel,  because  they  had  been 
guilty  of  misconduct  It  is  perfectly  clear  from  the 
evidence  in  the  cause,  that  Kendall  was  not  taken. 
It  is  indeed  stated  by  some  of  the  witnesses,  (and  it 
seems  to  be  admitted,)  that  Kendall  called  out,  when 
they  were  taking  the  men  away,  "  Why  don't  you 
take  me ?  I  am  a  ringleader  too ;"  but  this  I  con- 
ceive was  a  mere  bravado,  uttered  whilst  he  was 
under  the  influence  of  intoxication,  and  shewing  an 
anxiety  on  his  part  to  go  on  board  the  man-of-war 
with  Ids  two  companions;  but  it  cannot,  I  think,  be 
taken  as  an  admission  that  he  was  guilty  of  the  same 
degree  of  misconduct.  It  is  obvious  that  Captain 
Hadden,  the  master,  did  not  consider  the  safety  of 
his  vessel  endangered  by  retaining  him  on  boanL 
If  Captain  Hadden  had  believed  the  safety  of 
his  ship  to  have  been  exposed  to  risk  by  Kendall 
remaining  on  board,  he  would  have  said  to  the  com- 
mander of  the  man-of-war,  **  You  must  take  this  man 
also,  as  he  has  misconducted  himself,  and  his  insub* 
ordination  is  such  that  the  safety  of  my  ship  may  be 
haearded  by  his  continuance  on  board."  Nothing  <^ 
this  kind  occurs;  he  is  retamed  on  board  the  Blake^ 
and  the  vessel  proceeds  on  her  hcmieward  course^ 
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and  within  twenty*four  hours  aflterwards  the  mariner       1 889. 
returns  to  his  duty,  and  conducts  himself  with  pro-      ^^^  ^^' 
piety  during  the  remainder  of  the  voyage.  ^"*  b^mlm. 

Under  this  state  of  circumstances  I  have  now  to 
determine  whether  this  is  a  case  in  which  the  entire 
wages  of  this  mariner,  earned  in  the  Indian  seas 
during  nearly  two  years  of  a  seaman's  life,  are  abso- 
lutely forfeited?     It  is  no  small  punishment  if  the 
law  requires  me  to  pronounce  such  a  sentence,  and 
I  think  that  nothing  short  of  absolute  necessity 
should  drive  the  Court  to  so  severe  a  measure.     I  do 
not  mean,  by  any  of  the  observations  I  have  made,  to 
extenuate  or  excuse  the  misconduct  of  which  the  ma- 
riner has  been  guilty.  His  conduct  has  been  most  cul- 
pable, and  I  should  rejoice  much  if  the  law  gave  me  Y^Zl^^' 
the  power  of  mulcting  him  of  a  part  of  his  wages  as  jg«nit  a  tuu 
a  punishment  of  his  misbehaviour ;  but  I  have  no  wages  hy  the 
such  power,  the  law  as  I  have  already  stated,  binds  c^n^hw  no 
me  to  pronounce  against  the  whole  claim  or  for  the  ^J?!u**^^L, 

_     ,  B***  ^••®  penal  i/j 

wnole  claim.  umuftpro- 

That  great  insubordination  prevailed  on  board  Tbir^oiedbte 
the  vessel,  is  clearly  proved.     At  the  same  time,  it  ^^y^^  ^  ^^^^^ 
is  to  be  observed,  that  it  was  only  upon  one  occasion ; 
when  the  crew  were  in  a  state  of  inebriety,  and 
when  that  inebriety  had  been  altogether  unchecked 
by  the  master  and  officers  on  board.     The  conse- 
quence was  a  gross  disobedience  of  the  master's 
authority,  but  there  was  no  mutiny,  and  it  is  absurd 
to  suppose  that  a  concerted  mutiny  would  have  been 
planned  in  the  presence  of  a  queen's  ship  stationed 
within  a  few  yards  of  the  vessel.     It  is  also  to  be 
observed^  that  the  occurrence  took  place  in  port, 
where  the  ship  was  exposed  to  no  hazard ;  and  I 
draw   a  strone:  line  of  distinction  between  disobe-  J*^  ^^^ 
dience  of  orders  in  port,  and  any  insubordmation  uneofdktinc. 
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tethJuiy. 

Thx  Blaks. 

tion  between 
disobedience  of 
orders  in  port, 
and  any  insub- 
ordination what- 
ever when  the 
vessel  is  on  the 
high 


whatever  when  the  vessel  is  on  the  high  seas, 
where  it  might  expose  to  destruction  the  ship,  cargo, 
and  the  lives  of  all  on  board.  Lastly,  it  is  to  be 
observed,  that  the  insubordination  in  question  ori- 
ginated from  causes  which  occurred  before  Captain 
Hadden  assumed  the  command  of  the  vessel ;  and 
in  which  the  then  master  set  the  worst  possible  ex- 
ample, and  destroyed  the  discipline  of  the  ship. 

Under  these  circumstances,  I  do  not  think  that  I 
ought  to  pronounce  for  the  forfeiture  of  the  wages, 
as  prayed  for  by  the  owners.  I  must,  therefore, 
adopt  the  other  alternative,  and  pronounce  for  the 
whole  of  the  mariner's  claim,  and  of  course  I  must 
give  costs,  otherwise  (as  Lord  Stowell  observed) 
the  judgment  of  the  Court  will  have  no  effect. 


&ik  November. 

A  naariner  dis- 
charged  from  a 
vessel  after  the 
articles  had  been 
signed,  but  be- 
fore the  com- 
mencement of 
the  voyage,  enti- 
tled to  proceed 
in  the  Court  of 
Admiralty  in  a 
suit  for  wages, 
the  voyage  for 
which  he  was 
engaged  having 
been  prosecuted. 

SemNe,  that 
if  the  intended 
voyage  be  alto- 
gether abandon- 
ed by  the  owner, 
the  seaman 
must  seek  his 
remedy  at  com- 
mon law  by  an 
action  on  the 
case. 


THE  CITY  OF  LONDON.     Reynolds. 

"pHIS  was  a  suit  for  subtraction  of  wages  brought 
by  a  mariner  who  had  been  hired  to  serve  as 
cook  on  board  the  City  of  London,  on  a  voyage  to 
New  South  Wales  and  the  East  Indies  and  back  to 
England,  and  was  discharged  by  the  master  before 
the  commencement  of  the  voyage,  two  days  after  the 
ship's  articles  had  been  signed.  A  summary  peti- 
tion was  now  brought  in  on  behalf  of  the  mariner, 
the  admission  of  which  was  opposed. 

Against  the  admission  of  the  petition,  the  Qtieen^s 
Advocate  argued— 

That  where  a  voyage  had  been  commenced,  and  a 
seaman  unduly  discharged,  the  authority  of  the 
Court  might  undoubtedly  interpose  to  afford  him 
redress,  as  in  the  cases  of  Robinnett  v.  the  Exeter, 
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i  Robinsarif   p.   S6l,   and  the   Beaver,    also  re-        i8S9. 

ported  in  the  same  collection  of  Reports,  VoL  III.  1 

p.  92 ;  and  to  this  extent  might  he  added  the  au-      lokdok. 
thority  of  Lord  Chief  Justice  Ahhott  in  his  work  on 
shipping.  Part  IV.  c.  2. 

That  no  case  however  was  on  record  in  which  a 
seaman  had  heen  allowed  to  sue  in  the  Admiralty 
Court  for  wages,  when  he  had  never  entered  at  all 
upon  the  voyage ;  and  that  it  clearly  appeared,  from 
the  authority  of  Chief  Justice  Abbott,  that  where 
seamen  were  discharged  before  the  commencement  of 
the  voyage,  their  remedy  was  not  by  proceedings  in 
the  Court  of  Admiralty,  but  by  an  action  on  the 
agreement. 

For  the  mariner,  Addams^  contrh^  contended — 
That  the  meaning  of  C.  J.  Abbott,  in  the  passage 
last  cited,  was  this :  that  if  an  agreement  is  entered 
into,  and  afterwards  the  owner  neglects  to  send  the 
ship  on  the  voyage,  the  seaman's  remedy  must  be  by 
action  on  the  case.  That  a  strong  distinction  existed 
between  such  a  case  and  the  one  before  the  Court. 
That  in  this  case,  moreover,  there  was  one  point  of 
material  importance  that  had  not  been  adverted  to, 
viz.,    the   statute   5  &  6  W.  IV.,  the  purport  of 
which  Act  was  not  only  to  increase  the  number  of 
seamen,  but  to  give  them  due  encouragement  and 
protection.     That  by  the  6th  section  of  that  Act  it 
was  enacted  to  the  following  effect :  "  That  in  case 
a  seaman  after  having  signed  the  ship's  articles  of 
agreement,  shall  reftise  to  proceed  to  sea,  in  that 
case,  upon  complaint  made  on  oath  before  the  magis- 
trates, such  seaman  should  forfeit  not  only  his  pay 
and  clothes  on  board,  but  be  committed  to  hard 
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I8S9.       laboar  for  thirty  days."    That  it  would  be  a  hard- 

ship  indeed,   when  such  penalties  were  enacted 

LoMBON.  against  the  seaman  for  a  violation  of  his  engage- 
ment, if  there  was  no  reciprocity  on  the  side  of  the 
owners ;  and  if  a  seaman  who  had  entered  into  arti« 
des  should  under  this  Act  be  liable  to  be  appre- 
hended and  committed  to  hard  labour  if  he  refused 
to  proceed  on  the  voyage,  and  yet  had  no  remedy,  if 
a  master  discharged  him  before  the  commencement 
of  a  voyage,  but  an  action  for  breach  of  contract 
That  the  sum  claimed  in  this  case,  after  deducting 
what  the  mariner  has  earned  in  other  vessels,  was 
only  £11  Is.  7^*>  and  it  would  be  a  great  injustice 
to  deprive  him  of  the  comparatively  speedy  remedy 
the  proceedings  in  this  Court  afforded,  and  send 
him  for  his  redress  to  a  more  protracted  and  expens- 
ive litigation  elsewhere.  That,  with  respect  to  re- 
corded cases,  it  must  be  admitted,  there  was  no  case 
on  record  of  a  suit  precisely  in  point  with  the  pre* 
sent,  but  it  was  well  known  that  suits  of  this  de- 
scription had  been  frequently  threatened,  and  had 
been  only  prevented  by  the  owners  mftlcing  compens- 
ation. 

Judgment— jDr.  Ltishingtoru 

In  considering  the  present  question,  the  Court 
can  know  nothing  of  the  merits  of  the  case ;  it  must 
form  its  judgment  on  the  question  of  law,  assuming 
for  the  purpose  the  truth  of  the  facts  alleged  in  the 
libel  now  offered  to  its  consideration. 

On  the  part  of  the  owners,  it  has  been  contended, 
upon  the  facts  stated  in  the  summary  petition,  that  I 
as  judge  of  the  Court  of  Admiralty  have  no  juris- 
diction in  the  cause.     It  is  therefore  necessary  that 


THE  HIGH  COURT  OF  ADMIRALTY.  gi 

I  should  advert  to  the  facts  of  the  case  in  the  first        i8S9. 

instance,  hefore  I  decide  upon  the  question  of  law  1 

that  is  thus  raised  upon  them.  Lommw.^' 

Now  it  appears  from  the  summary  petition,  that 
the  mariner  was  hired  to  serve  as  cook  in  this  ves- 
sel on  a  voyage  to  New  South  Wales,  thence  to  the 
East  Indies,  and  back  again  to  England.  He  was, 
therefore,  engaged  on  a  voyage  of  considerable  dura- 
tioiL  He  goes  on  board  upon  the  7th  of  March. 
The  ship's  articles  are  signed  upon  the  12th,  and 
m  the  14th  of  March,  before  the  commencement  of 
the  intended  voyage,  the  master  thinks  fit  to  dis- 
chaige  him.  Upon  his  discharge  he  obtains  em- 
ployment on  board  another  vessel,  and  he  now 
brings  his  action  in  this  Court  for  the  balance  be- 
tween his  earnings  in  the  intermediate  time,  and  the 
amount  of  wages  he  would  have  been  entitled  to  if 
he  had  proceeded  upon  the  voyage  for  which  he  was 
originally  engaged. 

Such  28  a  brief  outline  of  the  facts  of  the  case  as 
set  forth  in  the  summary  petition,  and  it  is  abund- 
antly dear  to  my  mind»  assuming  these  facts  to  be 
true,  that  the  mariner,  in  being  thus  deprived  of  his 
employment  on  board  this  vessel,  has  sustained  a 
loss  for  which  he  is  entitled  to  a  remedy. 

In  all  cases  of  this  description,  some  loss  will 
generally  accrue  to  the  seaman  so  discharged.  The 
amount  of  that  loss,  however,  must  vary  according 
to  circttmstances,  and  in  some  cases  it  is  obvious  the 
losB  sustained  may  be  very  considerable.  For  in- 
stance, the  discharge  of  the  mariner  may  occur  at  a 
season  of  the  year  when  another  engagement  can- 
not be  obtained ;  the  consequence  of  this  must  be 
that  the  seaman  must  for  the  time  be  thrown  alto- 
gether out  of  employment     For  this,  it  is  clear,  he 


92 


CASES  DETERMINED  IN 


1889. 
bth  November, 

Thk  City  or 
LoxooN. 


must  have  a  remedy  somewhere.     The  question  i 
is,  where  this  remedy  is  to  he  sought. 

Now  in  the  course  of  the  arguments  that  1 
heen  addressed  to  the  Court,  it  has  heen  admi 
on  the  one  side,  that  if  a  seaman  is  engaged 
hoard  a  vessel,  and  the  owners  think  fit  to  ahai 
the  voyage  for  which  such  seaman  has  heen  enga, 
he  would  not  he  entitled  to  sue  in  this  Court  foi 
redress,  hut  must  seek  his  remedy  at  common 
hy  an  action  on  the  case.  To  this  position  I 
disposed  to  accede,  and  for  this  reason :  tha 
such  a  case  there  would  he  nothing  to  show 
real  amount  of  loss  sustained.  The  question  w< 
strictly  be  a  question  of  quantum  meruit^  and  if 
Court  was  to  take  upon  itself  to  adjudicate  upor 
quantum  of  damage  sustained,  it  would  be  us 
ing  the  functions  of  a  jury,  to  whose  considers 
the  point  in  question  is  more  peculiarly  refen 
But  again,  there  is  another  case  in  which  it  has  1 
admitted  that  the  Court  has  jurisdiction,  viz.,  w] 
a  seaman  has  heen  taken  on  board,  the  voyage  1 
prosecuted,  and  during  its  progress  the  seaman 
been  unduly  discharged.  In  this  case,  it  is  acki 
ledged  that  the  seaman  so  discharged  may  seek 
remedy  in  this  Court ;  and  the  Court  might  s£ 
entertain  the  question,  for  in  such  a  case  tl 
woidd  be  a  standard  by  which  the  loss  might  be 
cided. 

Now  how  does  this  last  case  differ  from  the 
before  the  Court?  In  the  one  case  the  sea 
might  have  been  discharged  at  Portsmouth  or 
Isle  of  Wight,  or  the  nearest  outport  after  the  ( 
mencement  of  the  voyage,  and  this  Court  w< 
have  jurisdiction  to  afford  him  his  redress.  I 
it  then  make  any  difference,  the  vessel  going 


THE  HIGH  COURT  OF  ADMIRALTY.  93 

voyage,  that  he  was  discharged  before  the  commence-        i8S9. 
ment  of  it  ?     I  apprehend  not ;  the  amomit  of  da-   ^  ^^"'^' 
mage  is  to  be  adjudicated  upon  the  same  principle    ^l^^mk.^' 
in  both  cases,  and  I  can  see  no  solid  distinction  be- 
tween them,  or  any  reason  why  I  should  send  this 
seaman  to  a  court  of  common  law.  For  these  reasons, 
it  appears  to  me,   that  I  am  bound  to  admit  the 
summary  petition. 

THE    MANCHESTER.       MaCLEOD.  M  November. 

THIS  was  a  case  of  collision,  in  which  the  vessel  ?^',^'°Sflnd 

proceeded  a^^ainst  had  been  arrested,  but  the  proof,aiibei 
owners,  it  appeared,  were  resident  m  Ireland,  out  01  admitted  on  be- 

i.'L     •      •    3»    t»  p  t^i      r^         i  half  of  the  pro- 

the  jurisdiction  of  the  Court.  rooters  of  the 

The  proceedings   being   instituted  by  plea  and  gj^gaJj^ttSS"" 
proof,  instead  of  in  the  more  usual  form  by  act  on  of  the  owners  of 
petition  and  affidavits,  a  libel  was  given  in  and  ad-  ce^Ialgam^ 
mitted  on  behalf  of  the  promoters  of  the  suit,  and  a  ol'^^mlL'^A"- 
decree  was  prayed  against  the  owners  of  the  Man-  '^"^  answers  of 

1  n         ^  n      ^  •  I-  1  those  owners 

cnester,  for  the  purpose  of  taking  their  personal  an-  had  been  given 
swers.  This  decree,  however,  never  issued  from 
the  registry,  in  consequence  of  a  difficulty  being  felt 
by  the  registrar  as  to  the  form  in  which  it  should  go 
forth ;  whether  in  the  usual  form,  or  by  letters  of  re- 
quest 

A  responsive  allegation  was  now  offered  on  be- 

h^  of  the  owners  of  the  Manchester,  and  its  ad- 

^^iission  was  opposed  by  the  QueerCs  Advocate  and 

^ddamSy  on  the  part  of  the  promoters,  until  the 

Owners'  answers  had  been  given  in. 

NichoUj  contra^  in  support  of  its  admission,  sub- 
Xnitted— 

That  by  the  usual  practice  of  the  Court,  when  a 
^ibel  was  admitted,  the  adverse  party  was  entitled  to 


in. 
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1680.  give  in  his  rasponsive  allegaticm,  whether  the  an- 
btkNmfember.  ^^^^  ^^^  retumed  or  not  That  this  was  the 
Thi  ^<^"«»-  iisiiai  course  adopted  by  the  Court  in  its  proceedings ; 
and  that  in  the  present  case  more  especially,  no 
hardship  or  inconvenience  could  be  sustained  in  ad- 
hering to  this  practice ;  inasmuch  as  an  appearance 
was  originally  given  by  the  owners,  upon  the  express 
understanding  that  the  question  in  the  cause  was  to 
be  strictly  confined  to  a  question  of  law,  and  that  the 
facts  of  the  case  should  not  be  gone  into. 

Per  Curiam. 
The  Court  can  take  no  notice  of  any  understand- 
ing asserted  to  have  been  made  between  the  parties 
out  of  Court,  but  with  respect  to  what  has  been  urged 
by  the  counsel  for  the  owners,  it  may  be  true,  that 
in  ordinary  cases  a  party  has  been  permitted  to  give 
in  his  responsive  allegation  immediately  the  libel 
has  been  admitted.  By  the  strict  rule  of  practice, 
however,  the  answers  to  the  libel  should  be  given  in 
before  the  responsive  allegation  is  admitted;  the 
question  therefore  is,  whether  the  Court  can  depart 
from  this  rule  in  the  present  instance,  without  the 
consent  of  both  parties  in  the  cause.  I  doubt  if 
I  could  do  so  in  any  such  case ;  and  there  is  in 
the  case  under  consideration  this  material  dis- 
tinction, that  the  owners  are  resident  in  Ireland, 
out  of  the  jurisdiction  of  the  Court.  The  Court, 
therefore,  can  exercise  no  direct  control  over  them, 
and  if  they  decline  to  give  in  the  answers  required, 
and  the  allegation  is  admitted  without  them,  the 
promoters  of  the  present  suit  may  suffer  injustice 
w***r«!iSnt  ^^  being  thus  deprived  of  what  may  possibly  be  of 
in  Ireland,  the  great  importance  to  their  case.  I  shall  direct  a 
anslilmtoiuue  dccrcc  to  issuc,  uot  by  Icttcrs  of  rcquest,  of  which 
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there  is  no  precedent*  but  in  the  usual  form,  and  the        isdo. 
all^tion  must  stand  over  till  the  answers  of  the   ^  ^<»**«»*«^- 
owners  are  given  in  (a). 


Thk  Mamcii»- 

TKR. 

in  the  usual 
form,  and  not 
by  letters  of  re- 
quest 

THE  MARIA.    Witt.  im  N<member. 

THIS  was  a  cause  of  damage  by  collision,  pro-  ^^27°-^ 

moted  by  the  owners  of  the  Websters,  a  British  vessel  proceed- 

vessel,  against  the  Prussian  ship  the  Maria.  nfe^^ne^ 

The  act  on  petition  on  behalf  of  the  Websters  set  ultJ,%t  o„ 

forth,  "  That  on  the  11th  of  May  last,  the  schooner  »»*«i«  «?4"    , 

iL    Tir  -I  I  -KT  the  provisions  of 

me  Websters  was  on  her  return  voyage  to  Newcastle-  the  Newcastle 
upon-Tyne,  laden  with  a  cargo  of  peas ;  that  in  the  not°to  \^rJ 
forenoon  of  the  said  day,  when  about  half  flood,  the  »po«»»We  for 

J^  ^  '  damage  occa- 

said  schooner  was  got  under  weiffh  to  proceed  up  the  «oned  by  the 

-:         T*  xT_    X   xi-      ^  J     1.    •  1  ji  -x  1^  •  default  of  such 

nver  lyne;  that  the  tide  being  weak,  and  it  bemg  piioL 
nearly  a  cahn,  with  the  wind  light  from  the  east-  of Se^AT^" 
ward,  the  schooner's  boat  with  two  hands  on  board  S^-^"v*^-®^- 

'  .  Under  6th  sec- 

was  attached  by  a  rope  ahead,  m  order  by  rowing  to  tion,  compulsory 

assist  the  said  schooner  in  her  progress  up  the  said  fo^^^!^ip!^'to 

river;  that  in  rounding  Bell  Pomt,  a  brig  or  snow  S^^^p"^'°" 

(which  afterwards  proved  to  be  the  foreign  ship  Effect  of  such 

Maria,  the  vessel  proceeded  against)  was  observed  that  independent 

in  tow  of  a  steam-boat  or  tug  coming  up  rapidly  Jy.  *  66,  up^ 

astern  of  the  said  schooner ;  and,  at  the  same  time,  «f  "*™*  p*1°^" 

'  '  '    pies  the  owners 

another  vessel,  also  in  tow  of  a  steam  tug,  was  ob-  are  not  respons- 
aerved  coming  down  the  river  ahead ;  that  the  said 
Schooner  being  in  a  proper  situation  or  fair  way,  it 
\vas  not  necessary  that  she  should,  nor  did  she  alter 
Iter  position ;  that  George  Chapman,  the  master  of 
the  said  schooner,  hailed  the  Maria,  and  told  the 

(a)  The  case  came  on  for  final  hearing  upon  the  7th  of  July, 
184fO,  when  the  Court  pronounced  for  the  claim  of  the  Concord, 
with  the  costs. 
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1889.  persons  on  board  her  to  ease  the  steam-boat  and  no 
isth  November.  ^^^  j^^  ^^^  ^^  schooner ;  that  when  the  saic 
The  Maeia.  g^jjj^^^j.  ^^g^  reached  opposite  Bell  Point,  whicl 
is  situated  about  five  miles  up  the  said  river,  thi 
said  brig  Maria,  notwithstanding  she  was  repeatedly 
hailed  to  ease  the  steam  of  her  tug,  came  into  colli 
sion  with  her,  and  ran  into  the  starboard  main 
chains,  and  thereby  did  the  said  schooner  consider 
able  damage  ;  that  at  the  time  of  the  collision  th< 
schooner  was  in  charge  of  a  branch  river  pilot  oi 
the  said  river  Tyne ;  that  every  precaution  was  usee 
in  keeping  the  said  schooner  in  a  proper  situation 
that  there  was  sufficient  room  for  the  said  tug  U 
have  passed  the  said  schooner,  if  sufficient  pre 
caution  had  been  used  j  and  that  the  collision  ii 
question  was  solely  owing  to  the  mismanagement  oi 
neglect  of  those  on  board  the  said  brig,  and  no 
through  any  fault  of  those  on  board  the  schooner." 
The  reply  on  the  part  of  the  Maria,  denied  tha 
the  accident  was  occasioned  by  the  mismanagemen 
of  those  on  board  her ;  on  the  contrary,  it  alleged 
"  That  at  the  time  the  brig  Maria  came  up  with  tb 
Websters,  a  large  ship,  called  the  Grafton,  was  ob 
served  coming  down  the  river,  the  schooner  Web 
sters  being  at  such  time  on  the  larboard  bow  of  th( 
brig;  that  the  aforesaid  ship,  the  Grafton,  wa 
coming  direct  towards  the  schooner  and  brig,  an( 
that  her  helm  was  ported  in  order  to  go  to  th 
southward  of  the  Websters,  but  that  she  did  no 
answer  her  port  helm,  in  consequence  of  which  sh 
ran  foul  of  the  Websters,  and  that  by  the  violent 
of  the  blow,  the  schooner  was  forced  to  the  north 
ward,  and  driven  with  her  starboard  side  across  tb 
bows  of  the  said  brig  Maria,  and  that  such  collisioi 
arose  entirely  from  the  said  barque  Grafton  not  an 


Thk  Maria. 
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swering  her  helm,  aud  that  the  damage  complained        i8S9. 
of  in  this  cause  was  occasioned  thereby,*'  &c.,  &c. 

It  was  also  further  set  forth  on  the  part  of  the 
Maria,  that  the  brig  Maria  was  a  foreign  vessel, 
and  at  the  time  of  the  collision  was  under  the  charge 
of  a  duly  licensed  pilot,  taken  on  board  under  the 
provisions  of  the  Newcastle  Pilot  Act,  41  Geo.  III. 
c.  86.  s.  6,  and  that  in  virtue  of  that  Act,  as  also  of 
the  General  Act  6  Geo,  IV.  c.  125.  s.  55 ^  even  if  the 
damage  had  been  occasioned  by  her,  as  alleged,  the 
owners  were  not  responsible  in  this  cause. 

The  cause  was  argued  on  a  former  court  day  by 
the  QueerCs  Advocate  on  behalf  of  the  owners  of  the 
Websters,  who  submitted — 

That  in  point  of  law,  under  the  circumstances 
of  the  case,  the  owners  of  the  Maria  were  not  ex- 
onerated on  the  ground  of  a  pilot  being  on  board  at 
the  time  of  the  collision,  because  it  was  not  compul- 
sory upon  the  master  to  take  such  pilot  on  board. 
That  upon  this  ground  alone  had  the  exemptions  in 
other  cases  been  allowed.     That  in  the  case  reported 
Ui  the  third  volume  of  Price? s  Reports,  the  Attor- 
iiey-General  v.  Case,  which  was  a  case  under  the 
provisions  of  the  Liverpool  Act,  an  Act  similar  in 
its  operation  with  the  Newcastle  Act  now  relied  on, 
t-he  exemption  of  the  owners  was  overruled  upon  this 
Very  point ;  viz.   "  That  although  a  pilot  was  on 
V)oard  at  the  time,  it  was  not  compulsory  upon  the 
^naster  to  have  taken  such  pilot  on  board,"  and  upon 
t;he  merits  of  the  case  he  also  submitted  that  the 
^aria  was  in  fault,  and  consequently  that  the  owners 
^ere  responsible. 

PhilHrnore^  contra^  contended  on  behalf  of  the 
Maria — 

VOL,  I.  H 
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1839.  That  with  respect  to  the  merits  of  the  case,  the 

18/A  November,  g^jj^^t  ^^  ^^^  ^^g  f^ult  of  the  Marfa,  but  of  the 
Th«  Maeia.  q jafJtQjj^  which  had  driven  against  the  Webstera 
and  forced  her  across  the  bows  of  the  Maria,  afi 
pleaded  in  the  reply  to  the  act  on  petition  ;  and 
with  respect  to  the  law  of  the  case,  he  submitted, 
that  under  the  provision  of  the  Newcastle  Act,  41 
Geo.  III.  c.  86,  a  compulsory  obligation  was  im- 
posed upon  the  master  to  take  the  pilot  on  board, 
and  that  consequently  by  the  55th  section  of  the 
6th  Geo.  IV.,  and  also  upon  the  authority  of  the 
case  decided  in  Carruthers  v.  Sidebottom,  his  par- 
ties  were  entitled  to  be  dismissed  with  costs. 

Judgment — Dr.  Lushington. 

I  am  exceedingly  glad  that  I  have  taken  time  to 
deliberate  before  I  gave  my  opinion  in  this  cause. 
The  result  of  that  deliberation  has  been  to  induce 
me  to  investigate  with  great  care  the  cases  that  have 
been  cited  in  the  arguments  of  the  learned  counsel, 
and  I  hope  that  some  considerable  light  has  been 
thrown  upon  my  mind  with  respect  to  the  present 
question  in  consequence  of  that  investigation. 

The  facts  of  the  case  lie  in  a  narrow  compass. 

The  collision  took  place  when  the  two  vessels  the 
Maria  and  the  Websters  were  proceeding  up  the 
river  Tyne.  The  action  is  brought  against  the  Maria, 
and  it  is  alleged  that  the  collision  was  occasioned  by 
the  neglect,  misconduct,  or  want  of  seamanship  of 
the  persons  on  board  that  vessel.  I  should  also 
state,  that  the  Maria  was  in  tow  of  a  steam  vessel  at 
the  time,  and  that  the  Websters  was  proceeding  by 
the  assistance  of  her  own  boat  to  ascend  the  river 
to  the  port  of  her  destination. 

The  defence  set  up  on  the  part  of  the  Maria  is 
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twofold.  They  do  not  deny  the  fact  of  the  collision,  isso. 
or  impute  hlame  to  the  persons  on  hoard  the  Weh-  '^*  ^^>«««*«"- 
sters ;  but  it  is  contended,  first,  that  the  Maria  is 
a  foreign  vessel  having  a  pilot  on  board  in  compli- 
aoce  with  the  local  Acts ;  and  secondly,  that  the 
accident  was  occasioned  by  another  vessel,  the 
Grafton,  which  in  coming  down  the  river  struck  the 
larboard  side  of  the  Websters,  and  drove  that  ves- 
sel with  her  larboard  side  across  the  bows  of  the 
Maria. 

The  question,  therefore,  is  a  mixed  question  of 
law  and  of  fact.  In  delivering  my  judgment,  I 
shall  first  address  myself  to  the  question  of  law,  and 
afterwards  to  the  consideration  of  the  facts  which  it 
may  be  necessary  to  dispose  of  in  this  case. 

With  respect  to  the  law  of  the  case,  the  first 
question  is,  whether  the  Maria,  if  the  responsibility 
would  otherwise  fall  upon  her,  can  successfully  plead, 
in  exemption  of  the  owners'  liability,  that  she  had  a 
pilot  on  board,  and  if  she  can  so  successfully  plead, 
another  question  might  then  arise  whether  the  col- 
lision  occurred  in  consequence  of  the  want  of  skill 
or  negligence  of  that  pilot. 

Now  the  leading  principle  of  the  legislature  in  ex- 
onerating owners  firom  any  damage  occasioned  by 
their  vessels  having  pilots  on  board,  is  this ;  that  the 
tnasters  are  compellable  to  take  such  pilots  on  board, 
^nd  the  owners  are  not  responsible  for  the  acts  of 
persons  to  whom  they  are  thus  forced  to  commit  the 
Xnanagement  of  their  property,  and  over  whom  they 
liave   no  control.     This,  I  apprehend,  is  a  rule 
founded  on  a  great  principle  of  justice  and  equity. 
It  is  a  rule  also  supported  by  the  authority  of  the 
case  which  has  been  cited,  I  mean  the  case  of  the 
Attorney-General  v.  Case,  reported  in  the  third 

H  2 
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18S9.        volume  of  Prices  Reports,  which  it  will  be  necessary 

^^^ 1  to  examine  with  much  particularity.     Now  in  the 

Thb  Maua.  ^^^^  referred  to,  the  vessel  doing  the  damage  and 
held  responsible  was  the  Columbus ;  she  was  lying 
at  anchor  in  the  river  Mersey,  when  she  dragged 
her  anchor  and  fell  foul  of  the  Bittern,  a  king's 
ship,  and  occasioned  the  damage  in  the  collision. 

In  that  case  the  opinion  of  the  Court  of  Exche- 
quer, pronounced  by  the  very  learned  Chief  Baron 
Thompson,  was  to  this  effect : — That  the  general 
Klot  Act,  52  Geo.  III.  c.  39,  had  no  general  opera- 
tion over  all  pilots  duly  licensed  throughout  the 
kingdom,  but  was  confined,  unless  where  otherwise 
particularly  expressed,  to  the  pilots  specially  enume- 
rated in  the  act  itself  •,  that  therefore  it  did  not  ex- 
tend generally  to  pilots  licensed  under  the  Liverpool 
Act,  (37  Geo.  III.  c.  78,)  and  that  the  question 
whether  the  taking  of  a  pilot  was  compulsory  or  not, 
must  depend  upon  the  construction  of  the  Liverpool 
Act  alone.  It  was  also  further  decided  in  that  case, 
that  the  Liverpool  Act  did  not,  under  the  circum- 
stances of  the  case,  render  it  compulsory  upon  the 
master  to  take  the  pilot. 

The  Columbus  was  lying  at  anchor  in  the  river 
Mersey ;  this  is  an  important  particular  to  be  noticed. 
By  the  31st  and  34th  sections  of  the  Liverpool  Act, 
it  is  provided,  that  any  vessel  whilst  lying  at  anchor 
may  require  a  pilot  to  remain  on  board,  upon  pay- 
ment of  five  shillings  per  day  for  his  services.  It 
was  purely  optional,  therefore,  to  have  a  pilot  on 
board  or  not.  What  follows  upon  this  ? — **  That  the 
owners  of  the  Columbus  were  liable  to  the  damage, 
because  the  master,  in  electing  to  take  the  pilot  on 
board,  took  him  as  the  servant  of  the  owners ;  and 
by  the  general  law  owners  arc  responsible  for  the 
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acts  of  their  agents."     There  is  a  confusion  in  the        i889. 
report  of  that  ease  which  has  raised  much  difficulty,  ^^'*  ^<««^'«*«-- 
and  the  report  cannot  be  reconciled  with  the  deci- 
aion  that  was  given   upon   that   occasion.      The 
ground  upon  which  it  was  decided  was  as  I  have 
already  stated ;  but  it  never  was  decided  that  a  clause 
requiring  a  pilot  to  be  taken  on  board,  or  if  not 
taken,  the  pilotage  to  be  paid,  was  not  compulsory. 
The  words  of  the  learned  judge  in  delivering  the 
opinion  of  the   Court   were   these: — "  There   is 
nothing  here  compulsory  upon  the  master  or  owner 
to  take  on  board  a  pilot  whilst  he  is  riding  at  an- 
chor in   the  river  Mersey.     It  is  optional  in  him 
whether  he  will  do  so  or  not ;  but  if  he  chooses  to  do 
80,  he  is  to  pay  the  pilot  at  the  rate  of  five  shillings 
for  every  day  he  shall  attend,   and  no  more.     His 
obligation  to  take  a  pilot  (even  if  the  Act  of  the  37th 
is  to  be  taken  as  connected  with  the  Act  of  the  52nd 
Geo.  III.)  is  only  on  his  proceeding  to  sea  and  re- 
fusing to  take  on  board  a  pilot  so  licensed.     There 
is  no  penalty  for  not  taking  on  board  a  pilot  whilst 
lying  in  the  river  Mersey,  but  he  is  entitled,  if  he 
thinks  fit,  to  command  the  services  of  a  pilot  whilst 
so  lying  at  anchor,  paying  him  at  the  rate  here  spe- 
<^ed ;  and  it  is  for  that  accommodation  that  he  is  to 
pay  the  five  shillings  if  he  refuses  to  take  him  on 
JWti,  upon  the  vessel  proceeding  to  sea."     The 
^Bamed  judge  then  went  on  to  say :  **  He  was  not 
<k)mpellable  at  the  time  in  any  way,  either  under 
^\ie  penalty  of  double  wages  or  of  paying  even  the 
single  wages,  to  have  any  pilot  on  board;  it  was  his 
^wn  act  to  have  him,  and  it  can  be  only  in  the  case 
^f  such  an  officer  having  been  forced  upon  him 
Vithout  his  own  election  that  the  responsibility  of 
the  owner  can  possibly  be  discharged." 
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1839.  It  is  therefore  quite  clear  to  my  mind,  that  th< 

'-  case  to  which  I  have  just  adverted,  was  rightly  d© 

ARIA,    ^jj^^  .  ^j^ J  jj  jg  g^jg^  equally  clear,  that  it  was  de 

cided  simply  upon  the  ground  that  when  a  pilot  i 
taken  on  board,  and  it  is  optional  for  the  master  U 
have  that  pilot  or  not,  the  owners  are  responsibli 
for  his  acts.  But  no  decision  was  given  as  to  wha 
was  or  was  not  a  compulsory  necessity. 

A  question  very  similar  was  again  raised  in  thi 
case  of  Carruthers  v.  Sidebottom  (a).  This  case 
I  find  in  the  last  edition  of  Lord  Tenterden's  Bool 
on  Shipping,  was  argued  and  determined  in  thi 
Court  of  King^s  Bench  in  the  interval  between  tb 
argument  and  judgment  in  the  Exchequer.  Th< 
question  in  Carruthers  v.  Sidebottom  was  upon  i 
policy  of  assurance,  whether  the  assured  could  re 
cover  upon  the  policy  for  the  amount  of  certaii 
goods  which  had  been  damaged  by  the  stranding  o 
the  vessel  through  the  mismanagement  of  a  pilot  oi 
board  duly  licensed  under  the  Liverpool  Act. 

The  circumstances  of  the  two  cases  therefore 
were  different,  but  the  principle  to  be  decided  wa 
the  same  in  both ;  and  in  arguing  the  case  in  Carru 
thers  V.  Sidebottom,  it  was  much  discussed  wbethei 
a  necessity  was  imposed  upon  the  master  or  owner  t< 
take  a  pilot  on  board  under  the  provisions  of  th< 
Liverpool  Act  in  conjunction  with  the  General  Act 
In  the  judgment  of  the  Court  this  point  was  decidec 
in  the  aflSrmative,  and  the  Court  held  that  the 
General  Act  did  operate  upon  the  Liverpool  Act 
and  that  by  virtue  of  such  General  Act  the  taking  oi 
board  the  pilot  was  compulsory.  It  is  observed  bj 
Lord  Tenterden,  in  the  last  edition  of  his  Work  oe 

(a)  4  Maule  and  Seltvyn,  77. 
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Shipping,  that  the  two  cases  are  not  easily  recon-  i8S9. 
dleable  with  each  other  in  all  that  was  said  hy  the 
learned  judges,  and  the  learned  Lord  then  proceeds 
to  remark  with  reference  to  those  decisions : — "  It 
may  be  inferred  from  the  two  cases  considered  toge- 
ther, that  where  the  master  is  hound  hy  Act  of  Par- 
liament under  a  penalty  to  place  his  ship  in  the 
charge  of  a  pilot,  and  he  does  so  in  compliance  with  the 
provisions  of  such  Act,  the  ship  is  not  to  he  considered 
as  mider  the  management  of  the  owners  or  their  ser- 
vants, hut  when  it  is  in  the  election  or  discretion  of 
the  master  to  take  a  pilot  or  not,  and  he  thinks  fit 
to  take  one,  the  pilot  so  taken  is  to  he  considered  as 
a  servant  of  the  owners.  To  what  extent  and  under 
what  particular  circumstances  the  master  is  thus 
bound  to  place  his  vessel  under  the  charge  of  a 
Liverpool  pilot  may,  in  many  cases  at  least,  he  con- 
sidered  as  undecided/*  Now  is  it  necessary  for  me 
to  decide  hetween  the  conflicting  opinions  of  such 
high  authorities  as  the  Court  of  King's  Bench,  and 
the  Court  of  Exchequer  ?  And  if  it  were  necessary 
so  to  do,  is  there  any  express  distinction  hetween 
the  statutes  52  Geo.  III.  and  6  Geo.  IV.  ? 

Some  slight  difierence   undouhtedly  there  is  in 

the  wording  of  the  statutes  in  question,  hut  I  can 

find  no   material  distinction  in  their  effect.      In 

forming  my  opinion  in  the  present   instance,  my 

Judgment  must  he  founded  upon  the  statute  6  Geo. 

Xy,,  and  especially  upon  the  55th  section  of  that 

statute. 

Now  the  55th  section  provides  in  the  following 
t;enns : — "  That  no  owner  or  master  of  any  ship  or 
Vessel  shall  he  answerable  for  any  loss  or  damage 
^hich  shall  happen  to  any  person  or  persons  whom- 
soever,  for  or  by  reason  or  means  of  any  neglect, 
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18S9.        default,  incompetency,  or  incapacity  of  any  licensed 
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pilot  actuiff  m  charge  of  any  such  ship  or  vessel 

under  or  in  pursuance  oi  any  ot  the  provisions  oi 
this  Act."  Then  the  question,  if  I  have  to  decide 
it  at  all,  is  this :  whether  or  no  the  pilot  in  this 
case  was  duly  licensed  and  acting  in  charge  under 
the  provisions  of  the  Act  ?  And  this  is  a  point  of  very 
considerable  difficulty  to  be  determined. 

If  I  look  to  the  6th  section  of  the  Act  in  ques- 
tion, I  find  "  it  shall  be  lawful  for  the  corporation 
of  the  Trinity  Houses  of  Hull  and  Newcastle,"  the 
one  we  are  now  considering,  "  to  appoint  subcom- 
missioners  to  examine  pilots,  and  give  licences  to 
them  to  pilot  ships  and  vessels  into  or  out  of  any 
ports,  harbours,  or  places  within  the  limits  of  their 
jurisdiction."  Is  any  authority  here  given  to  the 
corporation  of  the  Trinity  Houses  of  Hull  and  New- 
castle to  grant  licences,  rendering  a  pilot  so  licensed  a 
licensed  pilot  imder  the  general  provisions  of  the  Act? 

Again,  the  89th  section  likewise  provides  that 
the  Act  shall  not  "  extend  to  ports  in  relation  to 
which  particular  provision  shall  have  been  made  in 
any  particular  Act  or  Acts  of  Parliament,  to  the 
pilots  or  pilotage,  or  the  pilotage  within  the  limits 
prescribed  by  any  Act  or  Acts  of  Parliament  relating 
to  pilotage  for  such  ports."  Upon  these  two  sec- 
tions of  the  Act,  then,  I  doubt  very  much  whether 
I  could  with  propriety  apply  the  55th  section  of  the 
General  Act  of  6  Geo.  IV.  to  the  case  of  a  New- 
castle pilot  appointed  under  the  circumstances  of 
this  case.  But  it  is  not  necessary  for  me  to  deter- 
mine this  point  upon  the  present  occasion,  for  rea- 
sons to  which  I  will  presently  advert ;  and  I  gladly 
forbear  to  take  upon  myself  unnecessarily  the  diffi- 
cult task  of  deciding  upon  the  conflicting  opinions 
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in  the  cases  of  the  Attorney-General  v.  Case,  and        i8S9. 
Camithers  v.  Sidebottom,  to  which  I  have  already 
referred. 

I  must  now,  however,  take  another  view  of  Car- 
ruthers  v.  Sidebottom,  which  bears  very  strongly 
upon  the  question  I  have  to  decide,  and  observe  the 
difference  between  the  circumstances  of  that  case 
and  the  case  of  the  Attomey-General  v.  Case.  In 
the  case  of  the  Attomey-General  v.  Case,  the  Co- 
lumbus, the  vessel  proceeded  against,  was  lying  at 
anchor.  In  Carruthers  v.  Sidebottom,  the  Alex- 
ander was  proceeding  up  the  river  homeward  bound 
with  a  pilot  on  board. 

Now  the  Liverpool  Act  provides  for  the  three 
following  cases. 

Ist,  The  case  of  vessels  homeward  bound ;    2nd, 
of  vessels  outward  bound ;    and  lastly,  of  vessels 
lying  at  anchor ;  and  with  reference  to  homeward 
bound  vessels  it  is  provided  in  the  24th  section  of 
the  Act,  that  if  the  master  refuses  to  take  a  pilot 
on  board  he  is  liable  to  the  payment  of  pilotage. 
There  is,   therefore,  this   distinction   in   the   two 
cases ;  that  in  the  case  of  a  vessel  at  anchor,  the 
taking  a  pilot  on  board  is  perfectly  optional  with  the 
ittaster ;  but  in  the  case  of  a  homeward  bound  ves- 
sel, it  is  enjoined  upon  him  by  the  provisions  of  the 
Act,  and  if  he  refuses  so  to  do  he  is  rendered  liable 
to  the  payment  of  the  pilotage  dues.     This,  in  my 
opinion,  amounts  to  a  compulsion  to  take  such  pilot 
^  board,  and  it  was  so  held  by  the  learned  judges 
V  whom  the  case  of  Carruthers  v.  Sidebottom  was 
^ided.     What  says  Mr.  Justice  Le  Blanc  ?     He 
^ys,  "  it  appears  that  the  master  was  compellable 
V  law  to  take  on  board  a  pilot,  and  it  was  in  conse- 
9^^nce  of  his  misconduct  that  the  vessel  was  placed 
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isth  N^SLber  ^  ^^^^  ^  situation  that  when  the  water  left  her  she 
fell  upon  her  side  and  thus  the  damage  happened'* 

Without  going  further  into  the  case,  it  is  suffi- 
cient to  observe,  that  Lord  Ellenborough  and  Mr. 
Justice  Bayley  were  of  the  same  opinion,  that  the 
master  was  compelled  to  take  a  pilot  on  board. 
But  it  may  be  said,  that  admitting,  in  the  case  of  the 
Alexander,  that  the  taking  a  pilot  was  compulsory, 
does  it  therefore  follow  that  the  owners  would  be 
exempted  from  the  damage  done  by  their  vessel, 
unless  the  30th  section  of  52  Geo.  III.,  or  as  in 
this  case  the  5dth  section  of  6  Geo.  IV.,  applies  to 
give  the  indemnity  ? 

Now  I  am  of  opinion,  that  independently  of  the 
express  provisions  in  those  statutes,  the  compulsory 
taking  of  a  pilot  does  upon  general  principles  relieve 
the  owner  from  all  responsibility  for  his  acts.  Observe 
the  expression  of  Mr.  Justice  Le  Blanc:  "  Independ- 
ently  of  t/ie  general  principle^  the  Pilot  Act  pro- 
vides," &c.  Although,  therefore,  his  judgment  was 
founded  upon  the  opinion  that  the  55th  section  did 
apply  to  the  Liverpool  Act  in  the  particular  case  he 
was  deciding,  he  clearly  recognised  thegenercUprtn- 
ciplsj  and  this  principle  is  one  that  is  recognised  by 
common  sense  and  justice  all  over  the  world.  Sup- 
posing, then,  the  General  Pilot  Act  not  to  apply  in 
this  case,  is  not  the  general  principle  alone  sufficient 
to  exonerate  the  owners  ?  I  think  it  is,  and  for 
thip  reason :  upon  general  principle,  a  man  is  an- 
swerable for  the  acts  of  his  servants,  for  injuries 
dope  by  them  to  others  within  the  scope  of  their  em- 
ployment ;  and  why  ?  Because  he  selects  them,  and 
the  selection  is  voluntary.  But  if  a  man  is  compelled 
to  employ  another,  the  principle  upon  which  liabi- 
lity depends  wholly  fails. 
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These  are  nearly  the  words  in  which  Lord  Chief  ^^L^^ 
Justice  Eyre  laid  down  the  principle  of  law  respect- 
ing the  responsibility  of  owners.  If  it  were  neces- 
sary to  trace  the  principle  further,  I  might  refer  to 
the  case  of  Nicholson  v.  Mounsey,  reported  in 
SEast ;  but  it  is  not  necessary  to  go  into  the  consi- 
deration of  that  case.  I  may  here,  however,  notice 
that  it  has  been  said,  that  a  contrary  doctrine  has 
been  laid  down  by  Chief  Justice  Mansfield  in  the 
case  of  Nordstrum  v.  Boucher  (a) ;  but  on  looking 
to  the  report,  it  is  evident  that  the  doctrine  said 
to  have  been  delivered  by  Chief  Justice  Mansfield 
applied  to  a  very  difierent  case.  Then  what  is  the 
result  upon  my  mind  of  the  two  important  cases  to 
which  I  have  so  fully  adverted,  leaving  out  of  con- 
sideration the  question  of  the  general  operation  of  the 
Pilot  Act,  and  its  applicability  to  pilots  appointed  by 
local  authorities?  It  is  this:  I  think  both  cases  were 
rightly  decided.  The  case  of  the  Attorney-General 
9.  Case,  because  there  was  no  compulsion  to  take  a 
pilot  That  of  Camithers  v.  Sidebottom,  because 
the  taking  a  pilot  was  compulsory,  and  the  insurers 
were  only  liable  upon  that  ground  and  not  other- 
wise. Aiter  this  long,  but  as  I  conceive  necessary 
preliminary  examination  of  the  cases  and  principles 
wi  which  they  were  decided,  I  now  come  to  the 
present  case,  and  I  shall  apply  the  principles  I  have 
laid  down  to  it 

If  the  taking  a  pilot  on  board  waa  compulsory, 
and  the  collision  was  occasioned  by  the  fault  of  that 
pilot,  I  shall  hold  the  owners  of  the  Maria  exempt 
from  responsibility,  upon  general  principle,  without 
'^ference  to  Acts  of  Parliament,  for  in  that  case  the 

(a)  1  Taunton's  Rep. 
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18S9.        pilot  was  not  their  serrant,  and  the  maxim  quifacit 

-*  per  alium  facit  per  se,  does  not  apply.     li^  on  the 

^"^  contrary,  the  taking  a  pilot  was  volmitary,  then  he 
was  the  servant  of  the  owners,  and  the  owners  are 
responsible,  unless  the  General  Pilot  Act,  which 
takes  away  responsibility,  applies  to  a  foreign  ves- 
sel so  circumstanced,  and  to  cases  where  it  is  op- 
tional to  take  a  pilot  or  not. 

Now  the  Maria  was  a  foreign  vesseL  How  came 
she  then  to  take  a  pilot,  and  what  obligation  was 
there  upon  her  so  to  do  ?  For  the  purpose  of  ascer- 
taining this  point,  I  must  look  to  the  words  of  the 
Newcastle  Act  which  compel  vessels  proceeding  up 
the  Tyne  to  take  a  pilot  on  board,  and  in  the  6th 
section  of  that  Act  I  find,  "  That  the  owners  or 
masters  of  any  foreign  ships  or  vessels  resorting  to 
or  coming  into  or  departing  from  the  said  port  of 
Newcastle,  or  any  of  the  creeks  or  members  be- 
longing thereto,  shall,  and  they  are  hereby  obliged 
and  required  respectively  to  receive,  take  on  board 
and  employ  in  the  piloting  and  conducting  such 
their  ships  or  vessels,  such  pilots  licensed  as  afore- 
said ;  and  in  case  of  their  neglect  or  refusal  to  re- 
ceive and  employ  such  pilots  as  aforesaid,  they  shall 
severally  nevertheless  answer  and  pay  to  the  said 
master  pilots  and  seamen  the  aforesaidpilotage  duties." 
Now  does  the  section  in  question  impose  any  com- 
pulsory duty  and  necessity  upon  the  owner  or  mas- 
ter to  take  a  pilot  on  board  ?  I  am  most  clearly  of 
opinion  that  the  section  referred  to  is  compulsory. 
If  it  had  been  enacted  simply  that  a  pilot  should  be 
taken,  without  providing  that  in  case  a  pilot  was  not 
taken,  the  pilotage  should  be  paid,  the  master 
would  clearly  have  been  liable  to  be  indicted  for  a 
misdemeanour  in  refusing  to  take  him,  for  every 
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breach  of  an  Act  of  Parliament  within  British  juris-        i889. 
diction  is  an  indictable  oflFence,  whether  committed 
by  a  foreigner  or  not.   But  assuming  that  all  criminal 
proceedings  are  done  away  with  by  the  clause  enact- 
ing the  pilotage  to  be  paid,  is  it  less  compulsory 
upon  the  master  to  have  such  pilot  on  board  ?     It 
was  so  urged  in  the  argument  of  counsel,  upon  the 
supposition  that  such  argument  had  prevailed  in  the 
case  of  the  Attomey-General  v.  Case ;  but  I  have 
shown  that  there  is  a  mistake  in  the  report  of  that 
case,  and  that  the  case  itself  is  no  authority  for  any 
such  position.     I  have  also  further  shown,  that  in 
the  case  of  Carruthers  v.  Sidebottom  much  weaker 
words  were  considered  compulsory.     In  the  Liver- 
pool Act  there  are  no  such  words  as  obliged  and  re- 
^uiredy  but  simply  that  if  no  pilot  is  taken,  the 
pilotage  shall  be  paid.     But  independent  of  author- 
ities, look   at   the  words   of  the  Act  themselves, 
''obliged'^  and  ^* requiredy*^  they  are  compulsory 
per  se.     But  is  not  the  making  the  neglect  to  take  a 
pilot  punishable  with  payment  of  the  pilotage  also  a 
compulsion  upon  the  owners  ?     Suppose  the  statute 
had  mentioned  ten  times  the  amount  of  the  pilotage? 
Inhere  would  be  the  diflTerence  ?    It  would  only  be  in 
^he  degree  of  the  compulsion,  but  not  in  the  com- 
pulsion itself.     I  have,  therefore,  no  hesitation  in 
^ying,  that  this  pilot  so  taken  on  board  in  obe- 
dience to  the  Act  of  Parliament  was  taken  by  compul- 
^on,  and  if  by  compulsion  the  owners  are  not  re- 
sponsible for  his  acts.     Then  what  is  the  true  de- 
^ription  of  the  facts  of  this  case  ?     The  owners  of 
the  Websters  charge  generally,  that  the  collision 
took  place  from  the  fault  of  those  on  board   the 
^aria.     Now  the  fault,  if  fault  there  was,  consisted 
either  in  proceeding  to  the  northward  of  the  Web- 
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sters  or  in  not  slackening  the  speed  ctf  the  Maria  bj 
casting  off  the  tow  rope  or  easily  it.  If  the  fiuill 
lay  in  proceeding  to  the  northward,  it  was  the  fiiuli 
of  the  pilot,  and  the  owners  are  not  responsible.  I| 
on  the  oth^  hand,  the  fiiult  consisted  in  the  nol 
slackening  the  Maria's  course,  upon  whom  doef 
the  Uame  attach  ?  Not  upon  the  master,  for  dn 
conduct  of  the  vessel  was  with  the  {ulot ;  and  il 
would  be  a  most  dangerous  doctrine  to  bold,  except 
under  most  extraordinary  circumstanoes,  that  Um 
master  could  be  justified  in  interfering  with  the  ipki 
in  his  proper  vocation.  If  the  two  authorities  oouU 
so  dash,  the  danger  would  be  materially  augmented, 
and  the  interests  of  the  owners,  which  are  now  pio- 
teded  both  by  the  general  principles  of  law  and  spe- 
cific enactments  from  liability  for  the  acts  of  the 
pilot  would  be  most  severely  prejudiced.  If  no 
oHo*  was  given  to  ease  the  steamer,  the  foult  was  in 
thepUot,  not  in  the  master;  the  owner,  therefore,  in 
this  view  oi  the  case  would  not  be  responsible. 

It  is  needless  to  prosecute  the  inquiiy  further  tc 
the  case  of  the  steamer  itself  for  it  is  not  alkged 
and  could  noi  be  imagined*  that  the  steamer  wooh 
noi  fulfil  the  orders  of  the  pilol :  and  there  is  0 
proof  of  any  disobedience  on  the  part  of  the  seame 
on  board  the  steamer.  \Hth  respect  to  the  Grafioi 
I  si^  no  occasion  to  considnr  whether  the  accida; 
did  or  did  not  arts^  finnn  the  fouh  of  the  personso 
board  her ;  for  if  it  did.  thei^  can  be  no  disput 
that  the  Maria  is  not  responsible. 

Assumii^*  theiefotei.  that  the  accident  was  ocd 
sioned  by  the  Maria.  I  am  of  opinioD  that,  imde 
the  oiitwustanc^  of  this  case,  it  was  the  foidt  ^ 
the  |ulot  who  was^  taken  by  ciwqpukiQn,  and  that  tb 
owners  arv  ciosie^iiently  not  liaiiA^ 
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The  opinion  I  have  thus  formed  in  this  case  is        issq. 
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founded  upon  the  general  principles  of  reason  and  

justice ;  that  no  one  should  he  chargeahle  with  the 
acts  of  another  who  is  not  an  agent  of  his  own 
Section  and  choice ;  and  I  further  think,  that  it 
Rroold  he  contrary  to  all  sense  of  equity,  to  say  to 
the  owners  of  a  foreign  vessel,  "  You  shall  take  a 
pilot  of  our  selection,  of  our  appointment ;  he  he 
irunk  or  soher,  negligent  or  careful,  skilful  or  ignor- 
mty  you  shall  he  responsible  for  his  conduct,  unless 
fou  choose  to  submit  to  the  penalty,  and  penalty 
it  is,  of  paying  the  pilotage  for  nothing." 

I  therefore  dismiss  the  owners  of  the  Maria  from 
'he  present  suit,  but  without  costs. 


THE    ALINE.       StOCKEBYE.  Srd  December. 


THIS  was  a  question  as  to  the  validity  of  an  agree-  ^forirT^uie 

ment  for  a  bond  of  bottomry  made  by  the  master  of  damage  bai 
mder  the  following  circumstances.  Jro^itTcon-* 

The  act  on  petition  on  behalf  of  the  bondholder  fuii'^^?©?* 
et  forth —  ****  ''^^^**  *°- 

Xnat  the  schooner  the  Alme  came  into  Cowes  in  vessel 
damaged  state  on  the  S3rd  of  September,  1838,  paramou^to 
3d  that  application  was  immediately  made  by  the  mor^^°^? 
aster  to  a  Mr.  Day,  a  merchant  of  that  port,  to  i>o.ndh3der 
sist  him  m  procunng  the  necessary  repairs.  period  when 

That  Mr.  Day  declined  to  furnish  the  requisite  done.   *^ 
distance,  unless  the  master  should  execute  a  hot-  i„ ^o^^ 
tmy  bond  for  such  sums  as  might  be  expended;  ficiwcyofpro- 
at  the  master  agreed  to  execute  a  bond  of  bottomry,  sequent  accre- 
td  upon  the  faith  of  such  agreement,   Mr.  Day  yaiuVofthe 
i-ve  directions  for  the  repairs,  which  were  forthwith  J^lJ;,'^^^^^" 
^mmenced,   and  were  completed  on  the  20th  of  at  the  expense 

*  of  the  owner. 
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1889. 
Srd  December. 

Thx  Alike. 

fitter,  where 
money  hts  been 
advanced  and 
repairs  effected 
by  a  stranger, 
and  a  bottomry 
bond  baa  been 
bondjide  given 
for  the  amount 
of  such  repairs. 

Setnble,  in 
such  case  the 
subsequent 
bondholder 
would  have  a 
lien  upon  the 
proceeds  to  the 
extent  of  the 
increased  value 
of  the  vessel 
arinng  from 
the  repairs. 


October  following,  prior  to  the  arrest  of  the  vesfi 
and  without  any  knowledge  on  the  part  of  Mr.  E 
of  any  intention  to  proceed  against  the  said  ship 
damage  or  otherwise.  That  Mr.  Day  had  paid 
made  himself  responsible  for  the  sum  of  £254  2*.  J 
and  upwards,  expended  in  the  repairs  aforesaid. 

In  the  reply  to  the  act  it  was  alleged,  that  in  i 
month  of  October,  1838,  the  vessel  was  arrested 
a  cause  of  collision,  at  the  suit  of  the  sole  owner 
the  Panther ;  that  the  usual  proceedings  were  hj 
and  on  the  31st  of  January,  1839,  the  cause  came 
for  hearing,  and  the  Court,  assisted  by  Trin 
Masters,  pronounced  that  the  collision  was  occasion 
through  the  fault  of  the  master  and  crew  oft 
Aline,  and  condemned  that  vessel,  her  tackle,  &c., 
the  amount  of  the  damage  and  of  the  costs.  That  i 
registrar  had  reported  the  sum  of  £220  13^.  10 
besides  further  interest  from  March  last,  and  t 
proctor's  bill,  not  then  taxed,  to  be  due  to  the  owi 
of  the  Panther.  That  the  vessel  had  been  s( 
under  the  decree  of  the  Court,  and  the  proceed 
amounting  to  the  sum  of  £208  4^.  9rf.,  had  been  pj 
into  the  registry.  That  Mr.  Day  did  not  gi 
directions  for  the  repairs,  and  the  same  were  i 
completed  prior  to  the  arrest  of  the  ship,  and  withe 
any  knowledge  on  the  part  of  Mr.  Day  of  any  inte 
tion  to  proceed  against  the  said  ship.  That  up 
the  1st  of  October,  1838,  a  formal  demand  ^ 
made  upon  the  master  of  the  Aline  for  the  dama 
occasioned  to  the  owner  of  the  Panther,  which  c 
mand  the  master  peremptorily  refused  to  admi 
that  the  repairs  were  only  partially  eflfected  at  t 
time  of  the  arrest,  and  afterwards  completed  whi 
the  vessel  was  in  possession  of  the  officer  of  i 
Court ;  and  that  Mr.  Day  advanced  the  money. 


The  Aume. 
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made  himself  responsible  with  a  full  knowledge  of  1839. 
all  the  circumstances  of  the  case.  That  at  the  time 
of  the  collision  the  Aline  was  on  her  voyage  from 
Revel  to  Oporto  with  a  valuable  cargo  of  flax,  and 
consequently  a  great  part  of  the  voyage  was  com- 
pleted, and  a  considerable  portion  of  the  freight 
earned.  That  before  the  vessel  was  sold,  Mr.  Day 
entered  into  an  arrangement  with  Messrs.  Lubbock 
and  Co.,  of  London,  the  agents  of  the  consignees  of 
the  cargo,  for  the  transhipment  of  the  cargo ;  and 
that  it  was  stipulated  that  he  should  receive  the 
whole  of  the  freight  from  Revel  to  Oporto  on  deli- 
very  of  the  said  cargo  at  Oporto.  That  as  the  pro- 
ceeds of  the  sale  of  the  ship  were  not  sufficient  to 
pay  the  amount  of  damage,  as  reported  by  the  regis- 
trar to  be  due,  the  owner  of  the  Panther  was  enti- 
tled to  the  freight  earned  pro  rata  itinerisy  and  that 
Mr.  Day  should  be  directed  to  bring  in  an  account 
of  the  freight  p7'o  rata  on  oath,  and  pay  the  same 
into  the  registry  of  the  Court. 

The  rejoinder  of  Mr.  Day  denied  that  he  made 
himself  responsible  with  a  full  knowledge  of  the  cir- 
cumstances of  the  case,  and  stated  that  the  only  re- 
pairs which  were  done  to  the  ship  after  the  arrest  did 
not  exceed  the  sum  of  £10.  That  if  any  formal  de- 
mand  was  made,  as  stated,  upon  the  master,  it  was 
wholly  unknown  to  Mr.  Day.  That  Mr.  Day  had 
^ot  received  or  agreed  for  the  whole  of  the  freight 
from  Revel  to  Oporto,  but  only  for  the  use  and  hire 
^^  his  own  vessel  in  transporting  the  cargo  from  this 
^Untry  to  the  original  port  of  destination. 

The  cause  was  argued  by  Addams  for  the  bond- 
Mder. 

Ihe  Queen's  Advocatey  contra. 
^01.  I.  1 
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ISS9.  Judgment — Dr.  Luskington. 

In  delivering  my  judgment  in  this  case,  I  shal 

first  endeavour  to  ascertain  the  true  state  of  the  fact 
as  they  are  disclosed  in  the  proceedings,  before  ] 
enter  upon  any  question  of  law  that  may  ultimateh 
arise.  The  greater  part  of  the  history  of  the  cast 
is  undisputed  in  the  present  instance. 

It  appears  that,  during  the  night  of  the  22nd  o 
September,  1838,  a  collision  took  place  oflF  Beach] 
Head,  between  the  Aline,  a  Russian  schooner 
going  down  the  channel,  and  the  British  brig  th< 
Panther,  proceeding  up  channel  on  a  voyage  fron 
GaUipoli  to  St.  Petersburg.  Both  vessels  wen 
much  injured  by  the  accident,  and  the  Panther  went 
into  Newhaven,  and  the  Aline  put  into  Cowes,  fiw 
the  purpose  of  repairing  the  damage  they  had  re 
spectively  sustained. 

Upon  the  20th  of  October,  1838,  the  Aline  wa 
arrested  in  a  suit  of  damage,  at  the  instance  of  thi 
owner  of  the  Panther,  and  upon  the  31st  of  Januar] 
last,  this  Court,  assisted  by  Trinity  Masters,  pro 
nounced  the  Aline  to  have  been  in  fault,  and  con 
•  demned  that  vessel  in  the  expenses  of  the  damage 
she  had  occasioned. 

The  amount  of  the  damage  not  being  paid,  tlK 
Aline  was  sold  under  the  process  of  the  Court,  aik 
the  proceeds  were  brought  into  the  registry ;  and 
it  further  appears,  that  the  proceeds  so  brought  ii 
are  insufficient  to  discharge  the  amount  of  the  da- 
mage  reported  by  the  registrar  and  merchants  to  be 
due  to  the  owner  of  the  Panther.  These  are  the 
admitted  facts  in  the  case. 

Mr.  Day  has  now  intervened  in  the  cause ;  and  a 
claim  is  preferred  on  his  behalf  against  the  proceeds 
remaining  in  the  registiy  of  the  Court.     The  aver- 
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ment  of  Mr.  Day  is,  that  having  no  intimation  of        i8S9. 

any  intended  proceedings  by  the  owner  of  the  Pan-  ^^ 

ther,  he  made  himself  responsible  for  the  repairs  of 
the  Aline ;  and  that  he  did  so  upon  the  promise  of 
a  bottomry  bond  to  be  executed  in  his  favour  by  the 
master,  the  vessel  being  a  foreign  vessel,  and  the 
owner  having  no  agent  or  correspondent  in  this 
.  country.  Mr.  Day  also  further  states,  that  the  re- 
pairs were  completed  before  the  arrest  of  the  vessel 
took  place. 

The  averment  of  these  facts  is  supported  on  the 
one  hand  by  the  affidavit  of  Mr.  Day  himself,  and  is 
confirmed  by  the  testimony  of  the  master  of  the 
Aline.  On  the  other  hand,  it  is  denied  by  the 
owner  of  the  Panther,  that  Mr.  Day  was  not  ap- 
prised of  the  intended  proceedings,  and  it  is  also 
asserted  that  the  repairs  of  the  vessel  were  not  com- 
pleted  until  after  the  warrant  of  arrest  had  been 
executed. 

These  are  the  disputed  facts  in  the  case ;  and  in 
Considering  the  statements  thus  made  on  the  one  side 
and  the  other,  I  must  observe,  in  the  first  place, 
that  there  is  no  evidence  before  me  of  any  notice 
having  been  directly  given  of  the  intended  proceed- 
ings to  Mr.  Day  himself;  it  is  not  even  alleged  in 
the  act  on  petition  that  any  such  notice  was  given, 
^t  is  merely  stated  in  one  of  the  affidavits,  (which 
Xras  not  sworn  till  the  5th  of  November  last,)  that  a 
formal  demand  was  made  upon  the  master  on  the 
Ist  of  October  on  behalf  of  the  owner  of  the  Pan- 
ther,  and  also  by  the  agent  for  Lloyd's  in  the  pre- 
sence  of  a  clerk  of  Mr.  Day.     Now  assuming  that 
the  demand  was  made  as  stated  in  the  presence  of 
the  clerk,  I  do  not  think   that  such  constructive 
notice  is  a  notice  given  to  Mr.  Day  himself.     Mr. 
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^rd  December, 
The  Alinb. 


1839.  Day  swears  in  his  affidavit,  that  he  was  nnapprized 
of  the  intended  proceedings,  and  I  cannot  hold  him 
to  he  perjured  upon  a  statement  thus  introduced  on 
the  other  side,  and  which  Mr.  Day  had  no  oppor- 
tunity of  contradicting.  As  a  matter  of  fact,  there- 
fore, I  must  conclude  that  Mr.  Day  had  no  notice 
of  the  intended  proceedings  at  the  time  he  made 
himself  responsible  for  the  repairs  of  this  vessel ; 
and  I  am  borne  out  in  this  conclusion  by  the  consi- 
deration, that  it  is  highly  improbable  that  Mr.  Day 
would  have  so  made  himself  responsible  upon  the 
security  of  a  bottomry  bond  if  he  had  expected  that 
the  vessel  would  have  been  arrested.  Upon  the  second 
part  of  Mr.  Day*s  averment,  that  the  repairs  were 
completed  before  the  vessel  was  arrested,  I  think  it 
is  clearly  established,  that  all  but  a  small  portion 
were  furnished  before  the  warrant  of  the  Court  was 
executed.  With  respect  to  that  portion,  the  ques- 
tion rests  upon  a  different  foundation. 

Having  thus  disposed  of  the  facts  of  the  case,  I 
must  next  consider  what  is  the  character  of  the  re- 
spective claimants  in  the  cause.  The  owner  of  the 
Panther  claims,  under  the  decree  of  the  Court,  to  be 
indemnified  for  the  loss  which  he  has  suffered,  out 
of  the  proceeds  of  the  vessel  by  which  that  loss  was 
occasioned. 

The  claim  of  Mr.  Day  rests  upon  his  agreement 
with  the  master  of  the  vessel  to  execute  a  bond  in 
his  favour  under  circumstances  where  a  bond  might 
fairly  and  lawfully  be  taken.  In  explicating  the 
difficulty  which  arises  from  the  nature  of  the  re- 
spective claims  thus  set  up,  I  must  first  enquire, 
what  are  the  rights  of  a  person  in  possession  of  a  de- 
cree of  this  Court  in  a  cause  of  damage  by  coUision  ? 

Now  independent   of  any  municipal  regulation. 
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it  is,  I  apprehend,    one  of    the   great   principles        i889. 
of  justice,  that  in  cases  of  this  description,  where  the 


wrong  is  done  hy  the  servants  of  the  owner,  the 
owner  ought  to  make  good  the  whole  loss  occasioned 
by  their  default.  In  the  courts  of  common  law, 
where  the  proceedings  are  in  personayn^  the  operation 
of  this  principle  would  he  carried  out  in  its  fullest 
extent,  unless  restrained  by  Act  of  Parliament. 

In  these  courts,  however,  where  the  proceedings 

are  in  rem,  (a  mode  of  remedy  not  originally  given 

as  the  measure  of  the  damage,  but  as  the  best  secu- 

rity  for  indemnity  that  could  be  obtained,  as  the 

owner  might  be  beyond  the  reach  of  the  law,)  the 

application  of  this  principle  has  been  modified  by 

municipal  regulation,  and  a  restriction  is  imposed 

limiting  the  liability  of  the  owner  of  the  ship  doing 

the  damage,  to  the  value  of  the  vessel  itself  and  of 

the  freight,  where  the   freight  can   be   attached. 

Under  this  modification,  therefore,  the  rights  of  a 

person  in  possession  of  a  decree  of  this  Court  in  a 

cause  of  damage,  are  coextensive  with  the  rights  of 

the  owner  in  the  vessel  against  which  the  decree  has 

^een  awarded.     As  far  as  these  extend,  all  the  rights 

of  the  owner  of  the  damaging  ship  are  clearly  a 

Part  of  the  fund  to  satisfy  the  successful  suitor. 

Are  there  any  other  rights,  then,  that  may  attach 
Vpon  a  ship  doing  the  damage  which  would  entitle 
the  parties  possessing  such  rights  to  a  preferable 
^^nsideration  ? 

In  pursuing  this  inquiry,  I  have  carefully  ex- 
^unined  all  the  cases  which  are  reported,  but  I  have 
l)een  unable  to  find  any  one  that  is  in  point  with  the 
present  case.  I  must,  therefore,  have  recourse  to 
principle  and  reason,  and  looking  to  the  period  when 
the  damage  is  done,    I  must  consider  the  claims 


Thk  Aunx. 
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18S9.         which  may  accrue  before  that  time,  and  those  wl 

may  come  into  existence  afterwards. 

Now  leaving  out  of  the  investigation  marie 
wages  and  prior  salvage,  to  which  a  different  co 
deration  applies,  there  are,  I  think,  only  two 
scriptions  of  claim  which  it  is  necessary  for  mc 
examine  in  the  present  instance ;  viz.  mortgage, 
bonds  of  bottomry. 

In  both  of  these  cases,  I  apprehend  that 
mortgagee  and  the  bondholder,  cannot  take 
right  greater  than  the  owner  could  confer ;  vi 
lien  on  the  ship  as  a  security  against  the  owner  j 
all  who  claim  under  him.  I  am  also  of  opini 
that  neither  the  mortgagee  or  bottomry  bondhol 
could  be  a  competitor  with  the  successful  suitoi 
a  cause  of  damage,  and  for  this  reason,  that 
mortgage  or  bottomry  bond  might,  and  often  d( 
extend  to  the  whole  value  of  the  ship ;  if,  thereft 
the  ship  was  not  first  liable  for  the  damage  she  1 
occasioned,  the  person  receiving  the  injury  might 
wholly  without  a  remedy,  more  especially  where 
in  this  case)  the  damage  is  done  by  a  foreigner,  i 
the  only  redress  is  by  a  proceeding  against  the  si 
Another  reason  that  would  incline  the  preponc 
ance  in  favour  of  the  person  suffering  the  danw 
arises  from  the  consideration,  that  he  has  no  opti 
no  caution  to  exercise  ;  the  creditor  on  mortgage 
bottomry  has.  He  may  consider  all  the  possi 
risks,  and  advance  his  money  or  not  as  he  n 
think  most  advisable  for  his  own  interest.  He  1 
an  alternative  ;  the  suitor  in  a  cause  of  damage  1 
none.  In  the  case  of  the  bottomry  creditor,  mo 
over,  the  risk  that  is  incurred  of  losing  his  secur 
is  covered  by  the  amount  of  the  premium  he  is  i 
titled  to  demand. 


Thx  Aunk. 
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As,  therefore,  against  a  mortgagee  or  bondholder        i889. 
prior  to  the  period  when  the  damage  is  done,    I 
think  that  the  successful  suitor  in  a  cause  of  damage 
has  a  preferable  claim  to  be  indemnified. 

Having  arrived  at  this  conclusion  upon  this  point, 
I  proceed  to  examine  in  the  next  place,  whether  a 
hottomry  bond  bond  fide  granted  for  the  purpose  of 
repairing  the  vessel  after  the  damage  has  been  done, 
is  subject  to  the  same  considerations. 

Now  in  my  view  of  the  question,  it  does  appear  to 
me,  that  great  inconvenience  would  arise  to  the  in- 
t«€8t  of  commerce,  if  it  was  to  be  held  universally, 
that  all  subsequent  bonds  so  granted  must  give  place 
to  the  prior  claim  of  the  successful  suitor  in  a  cause 
of  damage. 

In  the  case  before  me,  for  example,  suppose  that 
this  vessel,  instead  of  putting  into  Cowes,  had  gone 
to  Havre ;  that  she  had  been  there  repaired  at  the 
eq)ense  of  a  French  merchant,  and  a  bottomry  bond 
had  been  given  for  the  amoimt  of  the  repairs.    What 
would  be  the  effect  of  denying  imiversally,  the  va- 
Kdity  of  a  bottomry  bond  so  given  ?     Why,  a  very 
serious  impediment  would  be  thrown  in  the  way  of 
^  bottomry  transactions.     The  lender,  at  the  time 
tbe  application  is  made  to  him  for  the  advances, 
co^  not  possibly  tell  whether  the  vessel  in  distress 
had  committed  damage  or  not.     He  would,  there- 
&i^  have  to  calculate  not  merely  future  contingen- 
cy but  to  inquire  into  all  past  transactions  con- 
nected with  the  vessel.     The  necessary  consequence 
would  be  a  material  increase  in  the  amount  of  the 
premium* 

Again :  with  regard  to  the  case  of  the  person  who 
1^  received  the  damage,  is  not  his  interest  benefited 
^  the  vessel  being  repaired  and  enabled  to  proceed 
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18S9.  to  her  port  of  destination  ?  Is  he  injured  in  the 
amount  of  his  indemnity  fund  ?  Not  at  alL  His  in- 
terest I  have  already  stated,  is  coextensive  with  the 
rights  possessed  by  the  owner  of  the  vessel  at  the 
time  when  the  damage  is  done,  and  his  claim  is 
paramount  to  the  extent  of  her  value  at  that  period. 
With  respect  to  any  subsequent  accretion  in  the 
value  of  the  vessel  arising  from  repairs  done  after 
the  period  when  the  damage  was  occasioned,  his 
claim  to  participate  in  the  benefit  of  such  increase 
of  value,  must  depend  upon  the  consideration  how 
that  increase  arises,  and  to  whom  it  in  equity  be- 
longs. Against  the  owner  who  repairs  his  vessel  at 
his  own  expense,  the  claim  of  the  successful  suitor 
would  extend  to  the  full  amount  of  his  loss  against 
the  ship  and  the  subsequent  repairs.  Where,  how- 
ever,  the  repairs  have  been  effected  by  a  stranger 
upon  the  security  of  a  bond  of  bottomry,  the  case  is 
altogether  different ;  and  I  cannot  hold  that  univer- 
sally  bonds  so  granted  must  give  way  to  prior  claims 
of  damage. 

If  I  am  so  far  right  in  my  conclusion,  how  do 
these  principles  apply  to  the  present  case  ?  It  has 
been  urged  by  the  counsel  for  the  Panther,  that  the 
claim  of  Mr.  Day  rests  upon  a  mere  agreement  with 
the  master,  that  a  bottomry  bond  should  be  executed 
in  his  favour.  In  common  equity,  (I  am  not  speak- 
ing of  legal  equity,)  I  must  confess  there  appears  to 
me  to  be  no  difference  at  all  between  an  agreement 
for  a  bond  and  a  bond  itself,  and  upon  principles  of 
mere  justice,  I  am  at  a  loss  to  conceive  any  distinc- 
tion between  them.  It  has  also  been  urged,  that  I 
have  no  jurisdiction  to  decide  upon  the  validity  of 
such  an  agreement,  and  that  I  cannot,  if  so  inclined, 
afford  Mr.  Day  the  remedy  he  seeks.    Assuming  the 
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&ct  to  be  so,  will  that  aid  the  owners  of  the  Pan-        i8S9. 

ther?    Why  should  they  be  benefited  at  the  ex-  1 

pense  of  Mr.  Day,  or  receive  more  than  they  would  ***  ^"'** 
otherwise  have  obtained,  because  he  has  bond  fide 
assisted  this  vessel  in  her  distress  ?  Am  I  to  give 
one  of  the  parties  in  the  suit  that  to  which  he  has 
no  title  in  law  or  equity,  because  I  cannot  do  justice 
to  the  other  party?  In  the  cause  of  damage  at 
least,  I  have  imdoubted  jurisdiction,  and  although 
itniay  be  possible  that  I  have  not  the  power  to  order 
the  money  to  be  paid  to  Mr.  Day,  I  can  say  to  what 
the  owner  of  the  Panther  is  entitled,  and  I  cannot 
in  justice  direct  that  he  should  be  benefited  out  of 
the  proceeds,  so  far  as  they  arise  from  the  repairs 
done  by  Mr.  Day  prior  to  the  period  of  the  arrest. 
Having  thus  disposed  of  the  claim  which  is 
set  up  by  the  owners  of  the  Panther  in  this  cause, 
the  next  consideration  is,  what  is  the  proper  course 
to  be  adopted  with  respect  to  the  remaining  proceeds 
which  have  been  brought  into  the  registry  of  the 
Court.  Here  undoubtedly  a  twofold  question  of 
jurisdiction  arises  in  relation  to  the  demand  which 
has  been  advanced  on  behalf  of  Mr.  Day. 

The  first  question  is,  have  I  jurisdiction  even  if  a 
^nd  had  been  granted  where  the  ship  has  never  put 
^sea? 

Secondly,  have  I  jurisdiction  where  a  mere  agree- 
ment for  a  bond  has  been  entered  into,  but  no  bond 
*^a8  been  actually  given  ? 

Now  although  in  my  view  of  the  case  it  may  not     sembU:  the 
be  necessary  for  me  to  solve  these  difficulties  in  the  minity^has 
Present  instance,  I  must  observe,  that  if  this  Court  'JI*^a  bTnd 
Has  no  jurisdiction  to  decide  the  questions  which  ^  *^°th^i" 
thus  suggest  themselves,  consequences  must  arise  hai  never  put 
that  may  be  wholly  inconsistent  with  justice,  and   °  Juto,  where 

a  mere  agree- 
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1889.        highly  disadvantageous  to  the  general  interests  oi 

commerce. 

meTt'forrb^d  ^^  *^®  ^^  CBse^^  a  foreign  vessel  might  arrive  in 
has  been  entered  a  port  of  this  countrj,  the  mastcr  of  that  vessel 
bond  acti^y  might  take  up  money  upon  bottomry,  and  by  re- 
**^^*^  ftising  to  proceed  on  his  voyage  might  divest  the 

British  bondholder  of  all  remedy  for  his  bond. 

In  the  second  case,  the  bondholder  who  had  ad- 
vanced his  money  upon  the  faith  of  an  agreement  for 
a  future  bond,  might  be  equally  defrauded  and  de- 
prived of  his  remedy  by  the  master's  refusal  to  exe- 
cute  the  bond  for  which  he  had  stipulated.  I  am 
not  aware  of  any  decision  in  these  courts,  in  which 
either  of  these  questions  has  been  judicially  deter- 
mined. The  decisions  in  the  Prize  Courts  are  not  pre- 
cisely applicable ;  it  is  to  be  observed,  however,  that 
in  the  Prize  Courts  ameliorations  have  been  allowed 
where  the  purchaser  bought  with  a  bad  title,  and 
upon  this  broad  principle  of  equity,  that  he  might 
not  have  known  of  the  infirmity  of  his  title,  and 
that  the  former  owner  received  all  that  he  lost,  viz. 
the  value  of  his  ship. 

Under  the  circumstances  of  this  case,  then,  the 
course  which  I  shall  pursue  is  this:  I  shall  pro- 
nounce the  owner  of  the  Panther  to  be  entitled  to 
the  value  of  the  ship  before  the  repairs  were  com- 
menced, and  of  that  portion  of  the  impairs  which 
were  done  after  the  arrest  took  place ;  and  in  so  de- 
ciding I  shall  not  hold  him  concluded  by  the  pre- 
sent asserted  value.  With  respect  to  the  residue  of 
the  proceeds,  I  shall  direct  them  for  the  present  to 
remain  in  the  registry,  and  I  shall  not  order  them 
to  be  paid  out  without  the  consent  of  the  owner  of 
the  Aline,  or  at  least  until  notice  has  been  given  to 
him.     If  the  owner  of  the  Aline  should  appear,  (a 
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step  which  is,  I  think,  highly  improbable,)  to  con-        issq. 

test  the  demand  of  Mr.  Day,  and  he  should  satisfy  

me  that  I  have  no  jurisdiction  to  try  the  question,  "*  ""*' 
where  there  is  no  bond,  but  only  a  mere  agreement 
for  a  bond,  I  shall  follow  the  example  of  Sir 
Christopher  Robinson,  and  direct  the  proceeds  to 
remam  in  the  registry  until  a  good  title  to  them 
can  be  established.  If,  on  the  other  hand,  the 
owner  should  appear  and  contest  the  validity  of  the 
agreement  upon  the  ground  that  the  transaction  was 
not  a  bottomry  transaction,  and  he  should  induce  me 
to  come  to  the  same  conclusion,  in  that  case  I  am 
inclined  to  think  he  could  take  no  benefit,  since  the 
owner  of  the  Panther  might  successfully  intervene, 
and  demand  the  remaining  proceeds  in  liquidation  of 
that  portion  of  his  claim  which  still  remains  un- 
satisfied. I  do  not  decide  this  point  at  the  present 
moment ;  but  such  is  my  opinion  upon  the  subject, 
an  opinion  formed  after  some  consideration. 

With  respect  to  the  application  that  is  made  by  the 

owners  of  the  Panther  in  this  case,  that  I  would  direct 

Mr.  Day  to  bring  in  the  freight  which  is  alleged  to 

«ave  been  earned  by  the  Aline  pro  raid  itineris  in 

her  voyage  from  Revel  to  this  country,  I  must  oh- 

^rve  that  there  is  no  proof  whatever  before  the 

Court  that  any  portion  of  such  freight  has  ever  been 

^  the  possession  of  Mr.  Day. 

Mr.  Day  expressly  denies  that  he  has  ever  re-  c^°rt  ^f  di- 
^ived  any  such  freight,  and  I  cannot  infer  the  con-  rectfrdghtto 
^^^ary  from  the  mere  circumstance  that  Mr.  Day  um!i!^ilu 
Has  contracted  with  the  agents  of  the  consignees  of  ^j^t^hw  lo- 
tbe  cargo,  Messrs.  Lubbock  and  Co.,  for  the  tran-  ^^**^  "^ 
^bipment  of  the  cargo  from  this  country  to  her  ori- 
ginal port  of  destination.  Before  the  Court  can 
direct  freight  to  be  brought  in,  it  must  be  satisfied 
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Srd  December. 

Thx  Aukb. 


that  freight  has  actually  been  received.  If  this 
point  had  been  established  in  the  present  instance,  I 
should  have  felt  no  difficulty  in  acceding  to  the  ap- 
plication, but  in  the  total  absence  of  any  such  proof, 
I  must  reject  it. 

The  only  consideration  that  remains  is  as  to  the 
costs.  With  respect  to  these,  I  regret  that  such 
questions  should  arise  in  cases  of  small  value ;  but 
considering  the  difficulty  of  the  points  that  have  been 
discussed,  it  is  impossible  that  I  should  give  costs. 


1840. 
sin  Januaty, 

Bondi  of  boU 
tomiy  mutt  be 
construed  by 
the  tenor  of 
their  contents 
alone. 


THE  EMANCIPATION.     Tucker. 

^HIS  was  a  suit  instituted  by  John  Adamson,  of 
London,  the  assignee  of  a  bond  of  bottomry  (a) 
upon  the  above  ship,  her  tackle,  apparel,  stores,  and 
furniture. 

(a)  Form  of  the  Bottomry  Bond. 

Bahama  Islands. 
New  Providence. 

To  all  to  whom  these  presents  shall  come  or  may  in  anywise 
concern,  I,  William  Henry  Tucker,  master  of  the  British 
schooner  Emancipation^  of  and  belonging  to  the  port  of 
London,  in  the  county  of  Middlesex,  in  that  part  of  Great 
Britain  called  England,  send  greeting : 
Whereas  the  said  schooner  Emancipation,  sailed  from  the  said 
port  of  London  on  the  23rd  day  of  January  of  this  present  year 
of  our  Lord,  1839,  bound  to  the  port  of  Havannah,  in  the  island 
of  Cuba,  with  a  cargo  consisting  of  machinery  and  sundry  mer- 
chandize ;  and  whereas  the  said  schooner,  while  in  the  prosecu- 
tion of  the  said  voyage,  to  wit,  on  the  tenth  day  of  this  present 
month  of  March,  got  on  shore  on  the  Bahama  bank,  whence  she 
was  lightened  off  by  the  crews  of  sundry  Bahama  wrecking 
vessels,  and  brought  into  the  port  of  Nassau  aforesaid ;  and 
whereas  for  the  services  so  rendered,  the  sum  of  £500  sterling, 
hath  been  awarded  to  the  crews  of  the  said  wrecking  vessels  by 
three  merchants  indifferently  chosen  to  hear  and  determine  in 
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The  act  on  petition  set  forth,  that  whilst  in  the 
prosecution  of  a  voyage  from  the  port  of  London  to 

the  premises ;  and  the  said  William  Henry  Tucker  has  also  in- 
curred further  liabilities  at  the  said  port  of  Nassau,  for  and  on 
account  of  the  said  schooner  and  cargo,  to  the  amount  of 
£S1  6«.  S(f.,  equal  in  the  whole  to  £581  6s.  3d.,  for  which  sum 
of  £581  6$.  3d.,  he  the  said  William  Henry  Tucker  hath  this 
day  drawn  a  set  of  bills  of  exchange  upon  Messrs.  Polden  and 
Moreton,  of  London  aforesaid,  payable  at  sight  to  the  order  of 
Messrs.  John  Thompson  and  Co.  Now  know  ye,  that  for  secur- 
ing the  payment  of  the  said  bills  of  exchange,  the  said  William 
Henry  Tucker,  by  virtue  of  the  power  and  authority  possessed 
by  him  as  master  of  the  said  schooner  Emancipation,  in  cases  of 
necessity  and  emergency  in  parts  abroad,  hath  hypothecated, 
bound  and  pledged,  and  by  these  presents  doth  hypothecate, 
bind  and  pledge  unto  John  Grey  Meadows,  his  executors,  ad- 
ministrators and  assigns,  all  that  the  aforesaid  schooner  Eman- 
cipation, which  said  schooner  is  of  the  description  following; 
that  is  to  say,  has  one  deck  and  two  masts,  is  of  the  length  of 
68  feet  1|  inch^  of  the  breadth  of  19  feet  5^  inches,  and  of  the 
depth  of  10  feet  11  inches,  and  measures  111  and  ^fths  tons, is 
a  schooner  with  a  running  bowsprit,  square  stern,  carvel  built, 
no  galleries,  and  male  bust  figure  head ;  together  with  all  and 
singular  her  hull,  hold,  stores^  boats,  tackle,  apparel,  and  furni- 
ture, and  every  thing  else  belonging  to  her ;  for  the  purpose  to 
^e  intent  and  meaning,  that  the  said  schooner  Emancipation, 
ber  hull,  hold,  stores,  boats,  tackle,  apparel,  and  furniture,  and 
^^ery  thing  else  belonging  to  her,  shall  be  subject,  liable  and 
chargeable  for  the  payment  and  satisfaction  of  the  sum  of  money 
10  the  said  set  of  bills  of  exchange  mentioned  and  every  part 
^^reof,  and  for  all  damages,  costs  and  losses  which  shall  or  may 
'^'^fully  accrue  in  case  the  said  sum  of  money  mentioned  in  the 
'^id  bills  of  exchange  shall  not  be  paid  by  the  said  Polden  and 
*^oreton  upon  either  of  the  said  bills  being  presented  to  them 
^^^  payment,  and  for  interest  on  the  said  sum  of  money,  in  case 

••^y  delay  shall  arise  in  payment  thereof,  contrary  to  the  tenor 

**^^  effect  of  the  said  bills,  at  and  after  the  rate  of  £6  per  cent. 

^^til  full  payment  thereof  be  made,  such  rate  of  £6  per  cent. 

^ing  the  legal  rate  of  interest  at  the  said  Bahama  islands. 
Provided  nevertheless,  and  it  is  the  true  intent  and  meaning 

^^  this  instrument,  that  if  the  said  Polden  and  Moreton  shall 
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Slti  January, 

The  Emamcx- 
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i#M.  the  Havannah,   the  vessel  sot  on  shore  on  the 

^z!^2!L  Bahama  bank,  from  whence  she  was  lightened  off 

"fatiok.""  hy  the  crews  of  several  Bahama  vessels,  and  brought 

It  is  essential  in  Safety  to  the  port  of  Nassau  in  New  Providence ; 

of'such^ncu  where  claims  being  preferred  by  the  salvors  for 

rii'shTuWte''  their  services,  the  sum  of  £500  was  awarded  to  be 

directly  or  in-  p^i^  bv  thc  mastcr.     That  the  said  master  was  not 

directly  ex-  x  .^ 

pressed,  either     providcd  with  fuuds  to  satisfy  the  said  award,  nor  to 
tem"or  by       discharge  other  liabilities,  amounting  to  the  sum  of 
feml^omthe  ^^^  ^**  ^^'^  which  he  had  incurred  for  necessaries 
contents  of  the    suppUcd  to  and  ou  accouut  of  the  said  vessel  afe 
Nassau,  and  that  he  had  not  any  credit  whatever  by 
which  he  could  procure  fimds  to  enable  the  said, 
vessel  to  proceed  upon  her  said  voyage ;  and  that  a» 
sale  of  the  cargo  at  Nassau  to  the  amount  of  such, 
liabilities,  would  have  been  at  almost  a  total  sacri- 
fice. 

That  the  said  master  applied  to  John  Thompson, 
and  John  Grey  Meadows,  merchants,  the  agents  for" 
Lloyd's  at  Nassau,  to  advance  the  sum  of  £581  6s.  3d^ 
for  the  purposes  aforesaid.  That  the  said  Thomp-' 
son  and  Meadows,  upon  the  express  condition  thafc 
the  said  master  should  draw  bills  of  exchange  iqnxim 
his  owners,  and  also  execute  a  bond  of  bottomry^ 
lent  and  advanced  the  said  sum  of  £581  6«.  Sd.^  and 
in  consideration  thereof,  the  master  did,  on  the  21  sir 
day  of  March  last,  draw  a  set  of  bills  of  exchange  im 
their  favour  upon  his  owners,  and  did,  on  and  by  9- 
certain  instrument  or  bond  of  bottomry  bearings 

well  and  truly  pay  the  said  sum  of  money  in  the  said  bills  of  ex— - 
change  mentioned  on  the  presentation  of  either  of  such  bills  9cnr 
payment,  then  this  instrument  and  every  clause  and  article 
herein  contained  shall  cease  and  be  utterly  void,  but  otherwise 
shall  remain  in  full  force  and  virtue. 

In  witness  whereof,  the  said  William  Henry  Tucker,  &c.,  &c. 


Thb  Emakci- 
rAiioii. 
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even  date  with  the  said  bills,  hypothecate  the  said  i84o. 
vessel,  to  the  effect  that  the  said  vessel  should  he  ^'*^  '^^'^^y- 
subject  and  chargeable  for  the  repayment  of  the  said 
bills,  and  for  all  damages,  loss  and  costs  which 
should  accrue  in  case  the  same  should  not  be  paid ; 
and  for  interest  on  the  money  so  advanced,  in  case 
any  delay  should  arise  in  the  payment  thereof,  at 
the  rate  of  6  per  cent.,  until  full  payment  thereof 
should  be  made. 

That  the  said  vessel  was,  in  consequence  of  the 
said  loan,  enabled  immediately  to  proceed,  and  did 
proceed  on  her  voyage,  and  arrived  in  safety  at  the 
port  of  Havannah,  where  she  delivered  her  cargo, 
and  earned  a  very  considerable  freight.  That  on 
the  S  1st  of  May  last,  a  bill  of  exchange  for  the  sum 
of  £581  6s.  Sd.y  drawn  by  the  said  master  in  favour 
of  the  said  Thompson  and  Co.,  was  duly  presented 
and  returned  dishonoured ;  that  the  said  sum  of 
£581  6s.  3d.  still  remains  unpaid.  That  the  vessel 
arrived  in  the  port  of  London,  about  the  12th  of 
September  last,  and  that  payment  thereof  hath  been 
duly  demanded  of  the  master,  who  hath  refiised  or 
declined  to  pay  the  same,  &c.,  &c. 

In  the  reply  to  the  act,  it  was  alleged,  that  the 
m<Miey  was  advanced  originally,  not  on  the  credit  of 
the  ship,  but  upon  the  personal  security  of  the 
master ;  that  the  said  master  was  not  without  any 
credit  whatever  by  which  he  could  obtain  funds ; 
that  the  execution  of  the  bond  was  unnecessary,  and 
that  the  said  bond  was  invalid,  by  reason  that  it 
was  only  given  for  securing  payment  of  the  bills  oi 
exchange,  and  also  that  it  did  not  stipulate  that  any 
maritime  risk  was  to  be  incurred  by  the  lender. 

The  case  was  argued  by — 
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i8io.  Haggard  in  support  of  the  bond. 

Thi  EmamciT       Jenner  and  Harding^  contra. 

Judgment — Dr.  Lushington. 

In  delivering  my  judgment  in  this  case,  I  sh 
assume  that  it  was  the  intention  of  the  contracti 
parties,  at  the  time  the  bond  was  executed,  to  g: 
a  good  and  valid  bottomry  bond  in  the  legal  a 
strict  sense  of  the  term.  Assuming  this,  I  am  si 
of  opinion  that  such  mere  intention  alone  is  i 
sufficient  for  the  validity  of  an  instrument  of  tl 
description ;  and  that  this  Court  cannot  pronoui 
in  favour  of  any  bond,  unless  it  shall  appear  in  i 
press  terms,  or  by  necessary  inference  from  the  cc 
tents  of  the  bond  itself,  that  the  transaction  ^ 
founded  upon  a  bottomry  consideration. 

The  rule  of  law,  that  the  meaning  of  writt 
instruments  must  be  construed  by  the  tenor 
their  contents  alone,  is  strictly  applicable  to  cai 
of  this  kind.  I  must,  therefore,  look  to  the  bo 
itself  in  the  present  instance,  without  referring 
extrinsic  evidence  at  all ;  and  unless  I  can  come 
the  conclusion,  from  the  words  of  the  bond,  tt 
any  maritime  risk  is  to  be  directly  or  indirectly  i 
ferred,  I  must  hold,  that  1  have  no  authority  to  pi 
nounce  in  favour  of  its  validity. 

The  bond  in  question  recites, — **  that  the  vesj 
had  been  on  shore ;  that  money  had  been  ad  vane 
for  salvage  and  other  liabilities  incurred  by  t 
master  on  account  of  the  vessel  at  the  port  of  Nfi 
sau  ;  that  bills  of  exchange  had  been  drawn  by  tl 
master  upon  his  owners ;  and  that  Tucker,  tl 
master,  had  hypothecated,  bound  and  pledged  un 
John  Grev  Meadows,  his  executors,  &c.,  the  afor 
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said  vessel  for  the  purpose  and  to  the  intent  and        i84o. 

meaning  that  the  said  vessel  should   be   subject,  —    °""^'^' 

liable  and  chargeable  for  the  payment  and  satisfac-     "*ATiotr^^' 

tioDof  the  sum  of  money  in  the  said  bill  of  exchange 

mentioned,  and  for  all  damages,  costs,  and  losses 

which  might  lawfully  accrue  in  case  the  sum  men- 

tioned  in  the  said  bills  shall  not  be  paid ;  and  for 

interest  on  the  said  sum  of  money  in  case  any  delay 

shall  arise  in  the  payment  thereof  contrary  to  the 

tenor  and  effect  of  the  said  bills,  at  and  after  the 

rate  of  £6  per  cent.,  until  full  payment  thereof  be 

made,  such  rate  of  £6  per  cent,  being  the  legal  rate 

of  interest  in  the  said  Bahama  islands."    And  the 

bond  then  concludes  with  the  following  proviso: 

"  Provided  nevertheless,  that  it  is  the  true  intent 

and  meaning  of  this  instrument,  that  if  the  said 

owners  shall  well  and  truly  pay  the  said  sum  of 

inoney  in  the  said  bill  of  exchange  mentioned,  on 

the  presentation  of  either  of  such  bills  for  payment, 

then  this  instrument  and  every  clause  and  article 

Wein  contained  shall  cease  and  be  utterly  void, 

Now  lookinfif  to  the  terms  in  which  the  bond  is  Abondofbot. 
tJ^us  drawn  up,  it  is  clear  in  the  first  place,  upon  the  rStii"^  tb^ 
^  of  it,  that  it  was  given  as  a  security  for  the  tTMng"^^^ 
hills  of  exchange  which  had  been  drawn  by  the  »• » •«c"rity  for 

m  1  •  r^^^  •        •  t  bill*  of  exchange 

''^^ter  upon  his  owners.      1  nis  circumstance,  now-  drawn  upon  the 

®^er,  would  not  affect  its  validity  under  the  princi-  **''"*'' 

pies  laid  down  by  the  Court  in  former  cases.     In 

'^e  case  of  the  Augusta,  it  was  decided,  that  where 

'^ills  of  exchange  were  given  as  a  collateral  security 

'^^  a  bond  of  bottomry,  the  bills  would  not  destroy 

^He  validity  of  the  bond ;  and  in  the  case  of  the  Tar- 

*^T,  reported  in  1st  Haggardj  it  was  also  held,  that 

^  bottomry  l)ond  indorsed  as  a  collateral  security  for 

VOL.    I.  K 
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Tin  Emancz- 
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Not  necetuiy 
for  the  validity 
of  a  bond  of 
bottomry  that  it 
should  carry 
maritime  in- 
terest. 

The  fact, 
however,  that 
only  an  or- 
dinary rate  of 
interest  is  de- 
manded is  a 
material  circum- 
stance in  con- 
sidering the 
character  of  the 
instrument 
under  litigation. 


bills  of  exchange  would  not  be  vitiated  in  consc 
quence  of  such  indorsement. 

If  the  objection,  therefore,  to  the  bondholder^ 
claim  in  this  case  was  confined  to  the  mere  fact  thi 
the  bond  was  given  for  securing  the  payment  of  ti 
money  advanced,  for  which  bills  were  given,  tt 
opposers  of  it  would  derive  no  advantage  from  sue 
an  objection. 

But  the  terms  in  which  the  bond  is  drawn  up  suggei 
another  consideration  of  much  greater  importance  { 
affecting  its  validity ;  namely,  the  total  absence  i 
any  mention  of  a  maritime  risk,  either  express  ( 
implied,  in  the  body  of  the  instrument  in  questioi 
I  have  looked  in  vain  for  any  words  from  which 
could  draw  an  inference  that  any  maritime  ris 
was  intended.  It  cannot  be  inferred  from  tl 
word  hypothecate  alone ;  for  that  is  an  ambiguoi 
expression,  and  may  mean  bottomry  or  mortga^ 
only.  Again,  it  cannot  be  inferred  from  the  rate  < 
interest  for  which  stipulation  is  made,  for  what 
the  interest  demanded  ?  Why,  only  £6  per  cent 
being  the  legal  rate  of  interest  in  the  Bahan 
islands.  I  am  aware  that  it  is  not  absolutely  nece 
sary  that  a  bottomry  bond  should  carry  maritin 
interest,  and  that  a  party  may  be  content  with  ord 
nary  interest ;  but  when  the  character  of  an  instn 
ment  is  to  be  collected  from  its  contents,  and  whei 
the  argument  in  support  of  the  bond  is,  that  tl 
advance  of  the  money  was  attended  with  risk,  it : 
a  material  circumstance,  that  only  an  ordinary  ral 
of  interest  should  be  demanded.  It  is  impossible  ( 
conceive  that  any  merchant  carrying  on  his  busines 
with  ordinary  care  and  caution,  would  be  content  t 
divest  himself  of  all  security  for  the  loan  of  hi 
money  but  a  bottomry  bond,    and  ask   no  greate 
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emolument  than  the  ordinary  interest  of  £6  per 
cent,  if  the  repayment  of  such  loan  was  to  depend 
upon  the  safe  arrival  of  the  vessel  at  the  port  of  her 
destination,  after  performing  such  a  voyage. 

Under  the  circumstances  of  this  case,  therefore, 
I  am  perfectly  satisfied,  that  whatever  might  have 
been  the  intention  of  the  contracting  parties  to  this 
bond,  hoth  upon  the  face  of  the  hond  itself,  and 
according  to  legal  inference,  the  payment  of  the 
m(mey  advanced  does  not  depend  upon  the  safe 
arrival  of  the  ship.  I  must,  therefore,  pronounce 
against  the  hond.  With  respect  to  the  costs,  I 
must  decline  to  grant  the  prayer  that  has  been 
made  of  the  costs  of  this  suit ;  as  I  think  that  the 
omission  of  maritime  risk  has  been  a  mistake  on  the 
part  of  the  drawer  of  the  bond. 


1640. 
Slit  January, 

TbC  ElCAlfCf- 
PATIOH. 


THE  DIANA.     Greig. 

XHIS  was  a  cause  of  damage  by  collision.     An 
appearance  was  originally  given  under  protest 
for  the  owners  of  the  Diana,  but  the  Court  overruled 
^e  protest  and  assigned  the  parties  to  appear  abso- 
lutely. 

The  act  on  petition  stated,  that  at  about  half  past 
^ine  o'clock  in  the  morning  of  the  9th  of  September, 
1838(a),  the  Littlehampton,  of  Sunderland,  whilst 

(a)  The  delay  in  the  institution  of  this  suit  was  occasioned  by 
4e  death  of  the  late  Judge,  Sir  John  Nicholl,  which  took  place 
io  the  month  of  September^  1838.  In  consequence  of  his  suc- 
cessor not  being  immediately  appointed,  no  warrant  of  arrest 
Was  extracted  from  the  registry  at  the  time;  and  the  Diana 
having  proceeded  on  a  foreign  voyage,  escaped  out  of  the  juris- 
diction of  the  Court,  from  that  period  till  the  month  of  March, 
1839,  when  she  was  discovered  at  Liverpool  and  arrested. 

K   2 


12M  Februttty, 

Conttniction  of 
Pilot  Act,  6 
Geo.  IV.  c  126. 
The  exemption 
from  liability 
conferred  by  the 
Act,  doei  not 
apply  when  the 
damage  has 
been  occasioned 
by  the  joint  mis. 
conduct  of  the 
pilot  and  the 
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1840.        on  a  voyage  from  that  port  to  the  port  of  Worthin 

!!!^  with  a  cargo  of  coals,  was  working  to  windwa 

Tint  DiAMA.     tijp^j^gij  ^jjg  Q^ll  Stream  with  a  weather  tide  on  t 

crew  on  board       ,,,  -,         -»  ••  ,.  iti/» 

of  the  veisei      lar  Doard  tack,  the  weather  being  remarkably  ft 
Sgtinit.  and  clear ;  that  the  Diana  with  studding  sails  $ 

below  and  aloft,  was  observed  running  before  t 
wind,  and  approaching  the  Littlehampton ;  that  t 
crew  of  the  Littlehampton  hailed  the  Diana  to  all 
her  course,  and  continued  so  hailing,  until  she  ^ 
within  thirty  or  forty  fathoms  of  the  Littlehampto 
when,  finding  that  no  notice  was  taken,  the  masi 
of  the  Littlehampton  ordered  the  helm  to  be  put 
for  the  purpose  of  wearing  ship ;  but  while  in  t 
act  of  so  wearing,  the  Diana  came  on  board  t 
Littlehampton,  striking  her  with  great  violence 
the  starboard  side,  and  cutting  her  down  to  t 
water's  edge.  That  the  Littlehampton,  in  con 
quence  of  the  injury  she  bad  sustained,  shor 
afterwards  went  down  in  deep  water,  and  the  or 
escaped  with  diflBculty  in  their  boats.  That  t 
accident  was  wholly  occasioned  by  the  fault  of  t 
Diana,  in  not  altering  her  course,  and  in  not  ke< 
ing  a  good  look-out. 

In  reply  to  the  act,  it  was  denied  by  the  owm 
of  the  Diana,  that  no  good  look-out  was  kept 
board  their  vessel ;  on  the  contrary,  it  was  allege 
that  the  Littlehampton  was  observed,  when  disfa 
about  a  quarter  of  a  mile  from  the  Diana,  and  tl 
the  helm  of  the  Diana  was  immediately  put  ape 
by  which  means  the  course  of  the  two  vessels  1 
came  clear  of  each  other.  That  the  Littlehampto 
instead  of  continuing  her  reach  on  the  larbos 
tack,  for  which  there  was  ample  room,  bore  round  a 
endeavoured  to  cross  the  Diana,  although  repe 
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edly  hailed  to  return  to  the  other  tack ;  that  the  helm         1 84o. 
of  the  Diana  was  immediately  put  hard  astarboard,  --!. — 1 — — 
but  that  both  vessels  had  so  much  way,  that  before 
the  Diana  could  answer  her  helm,  the  collision  took 
place. 

Lastly,  that  even  if  the  accident  had  been  caused 
by  the  neglect  or  incapacity  of  any  one  on  board  the 
Diana,  that  the  same  was  and  could  only  be  attri- 
butable to  the  pilot,  inasmuch  as  the  Diana  at  the 
time  was  in  the  sole  charge  of  the  said  pilot,  and 
that  all  his  orders  were  duly  obeyed  by  the  man  at 
the  helm  and  the  rest  of  the  crew. 

That  the  said  pilot  haying  been  taken  on  board 
under  the  provisions  of  the  Act  6  George  IV.  c. 
125,  by  reason  of  the  premises,  the  owners  of  the 
Diana  were  not  answerable  for  the  damage. 

The  case  was  argued  before  Trinity  Masters  upon 
^he  31st  of  January,  by — 

The    QvserCs   Advocate   and    Curteis   for    the 
o^vners  of  the  Littlehampton. 

Addams  and  Pratty  contra. 

The  Trinity  Masters  having  pronounced  that  the 
*<kjident  was  occasioned  by  the  neglect  and  defi- 
^^ency  of  a  good  look-out  and  management  on  board 
'Ue  Diana,  the  Court  reserved  its  judgment  till  this 
<iay. 

Judgment — Dr.  Lushington. 

This  case  came  on  for  hearing  upon  the  last 
Court  day,  when  the  Court  was  assisted  by  the  pre- 
puce of  Trinity  Masters. 

It  appears  from  the  statement  on  both  sides,  that 
the  collision  took  place  in  the  Gull  Channel,  be- 
tween Ramsgate  and  Broadstairs;  that  the  Diana,  at 
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1840.        the  time  of  the  accident,  was  proceeding  up  channel 
^^^^^""^  under  the  charge  of  a  pilot,  and  the  Littlehampton 
working  down  channel,  and  that  the  Littlehampton 
sustained  so  much  damage  in  consequence,  that  she 
was  eventually  sunk. 

On  the  part  of  the  Littlehampton,  it  is  averred, 
that  the  accident  was  occasioned  by  the  fault  of  the 
persons  on  board  the  Diana ;  and  on  the  part  of  the 
Diana,  an  attempt  has  been  made  to  shift  the  blame 
from  themselves,  and  transfer  it  to  the  crew  of  the 
Littlehampton. 

Now  the  Trinity  Masters  were  of  opinion,  (and 
in  that  opinion  I  concur,)  that  the  collision  was  not 
occasioned  by  any  misconduct  or  fault  of  those  on 
board  the  Littlehampton.  The  point  was  directly 
put  to  them  by  the  Court,  and  they  expressed  their 
opinion  that  the  accident  was  solely  occasioned  hy 
the  fault  of  the  persons  on  board  the  Diana. 

Having  ascertained  this  preliminary  point,  ac- 
cording to  the  principles  I  have  formerly  laid  down, 
(and  to  which  I  intend  to  adhere  till  otherwise  set 
right  or  corrected  by  a  superior  tribunal,)  I  must 
hold  that  the  vessel  thus  doing  the  damage  iaprimS 
facie  responsible  for  the  damage  she  has  occasioned  ; 
and  that  the  owners  of  the  Diana,  in  order  to  dis- 
charge themselves  from  such  responsibility  in  the 
present  instance,  must  bring  themselves  within  the 
exception  marked  out  by  the  Act. 

This  exception,  in  my  construction  of  the  Act,  is 
limited  to  the  case  of  vessels  having  a  pilot  on  board 
under  the  provisions  of  the  Act,  and  where  a  da- 
mage is  occasioned  solely  and  entirely  through  the 
ignorance,  incapacity,  or  misconduct  of  the  pilot  so 
on  board. 

The  question  then  is,  whether  the  owners  of  the 
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Diana  have  brought  themselves  within  this  excep-        isio. 

tion  in  the  present  instance?     This  point  again  was   '*'*'^  "'"'^' 

expressly  put  by  the  Court  to  the  Trinity  Masters 

upon  the  last  Court  day,  and  they  were  of  opinion, 

that  both  the  pilot  and  the  crew  of  the  Diana  were 

to  blame.     Does  this  new  state  of  circumstances 

bring  the  owners  of  the  Diana  within  the  exception 

of  the  statute  ?     To  obtain  the  exemption  from  re- 

Bponsibility  conferred  by  the  Act,  I  think  that  the 

owners  of  the  Diana  should  prove  that  the  accident 

arose  entirely  from  the  fault  of  the  pilot ;  that  the 

exception  under  the  Act  ought  to  be   construed 

strictly ;  and  that  if  the  accident  was  occasioned  by 

the  joint  misconduct  of  the  pilot  and  crew,  I  am 

bound  to  hold  that  the  liability  still  attaches  to  the 

owners. 

That  the  facts  are   as  I   have  stated,  and  the 
Trinity   Masters    thought,    the    evidence    in    the 
^use  shews.      It  was   expressly  pleaded,  on   the 
part  of  the  owners  of  the  Littlehampton,  that  there 
^^Bs  not  a  good  look-out  on  board  of  the  Diana. 
This  plea  was  directly  contradicted  on  the  part  of 
the  Diana,  and  the  result  of  my  own  examination  of 
the  evidence  is,  that  the  proof  of  the  aflSrmative  is 
altogether  deficient.     In  the  affidavits  of  the  master 
and  mate,  it  is  admitted  that  they  were  both  below 
deck,  having  given  up  the  management  of  the  vessel 
to  the  pilot ;  and  it  is  only  stated  in  one  affidavit, 
made  at  a  late  period,  that  there  was  any  look-out 
at  all  on  the  forecastle  at  the  time  the  coDision  oc- 
curred. 

It  was  rightly  observed  by  the  Trinity  Masters, 
that  the  mere  fact  of  taking  a  pilot  on  board,  under 
the  provisions  of  the  statute,  did  not  exonerate  the 
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1840.  master  and  crew  from  the  proper  observance  of  their 
\mFdmiary,  ^^^  ^xxty^  Although  the  dircctions  of  the  pilot  may 
be  imperative  upon  them  as  to  the  course  the  vessel  is 
to  pursue,  the  management  of  the  ship  itself  is  still 
under  the  control  of  the  master.  It  is  his  duty  to 
secure  the  safe  conduct  of  his  vessel,  by  issuing  the 
necessary  orders,  and  it  is  the  duty  of  the  crew  to 
carry  these  orders  into  execution  ;  and  for  the  due 
performance  of  their  relative  duties,  the  master  and 
crew  are  still  respectively  responsible. 

In  the  course  of  the  argument,  it  was  suggested 
that,  looking  at  the  period  of  the  day,  and  the  course 
the  vessels  were  pursuing,  no  look-out  was  strictly 
necessary.  But  the  Trinity  Masters  were  of  opi- 
nion, (and  rightly  so  in  my  judgment,)  that,  looking 
at  the  course  the  Diana  was  pursuing,  the  part  of 
the  sea  she  was  navigating,  and  the  number  of  ves- 
sels  she  was  likely  to  encounter  in  the  course  of  that 
navigation,  it  was  the  duty  of  the  persons  on  board  to 
have  kept  a  good  look-out  by  day  as  well  as  by  night. 
Under  the  circumstances  of  the  present  case,  then, 
I  am  of  opinion,  that  no  such  look-out  was  kept  on 
board  the  Diana  at  the  time  the  collision  in  ques- 
tion occurred ;  that  the  master  and  crew  were  in 
consequence  neglectful  of  their  duty,  and  being  the 
servants  of  the  owner,  such  owner  is  responsible  for 
their  neglect. 

The  course,  therefore,  which  I  must  pursue,  is  to 
pronounce  for  the  damage  occasioned,  together  with 
Coils  given  the  costs  of  thcsc  proceedings.  But,  considering 
the  act  was  that  the  preliminary  steps  that  have  been  taken  in 
the  menu  T"  t^is  causc  wcro  noccssary  to  determine  the  proper 
the  case.  coursc  to  be  pursucd,  I  shall  not  give  the  costs  from 

the  first  commencement  of  the  proceedings,  but  only 
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from  the  time  the  act  was  written  to  by  the  owners        isio. 
of  the  Diana,  with  reference  to  the  merits  of  the   ^^^  ^^f^^ry. 


case. 


Tax  Diana. 


The  sentence  of  the  Court  was  appealed  from, 
and  upon  the  19th  of  February,  1842,  the  Judicial 
Committee  of  the  Privy  Council  dismissed  the  ap- 
peal,  and  affirmed  the  judgment  of  the  Court  below. 


THE  MONA.     Glass.  loth  March. 


ment. 


THIS  was  a  question  as  to  the  admissibility  of  a  The  Court  of 

summary  petition  brought  in  by  John  Pad,  a  no"rcUo" 

mariner  on  board  this  vessel,  in  a  suit  for  subtrac-  ^  adj"^»c»f^: 

.  '  when  the  claim 

UOQ  of  wages.  for  wages  is 

rrn  ....  m  ,       ,  found^  DOt 

1  be  petition  pleaded —  upon  the  usual 

First,  that  some  time  in  or  about  the  month  of  Tr^^bui^'n 
October,  18S9,  the  vessel  the  Mona,   whereof  the  JL^**^**'^ 
said  Glass  was  master,  was  lying  at  the  island  of  St. 
Helena,  bound  to  proceed  with  the  cargo  laden 
therein   to  the  port   of  London.     That  the  said 
Blaster  being  in  a  peculiarly  distressed  situation 
from  the  circumstance  of  several  of  the  crew  having 
Infused  to  proceed  with  the  said  vessel,  and  he  being 
onable  to  procure  a  sufficient  number  of  men  for 
that  purpose,  and  having  ascertained  that,  provided 
the  said  John  Paul  would  join  the  ship,  the  neces- 
sary number  of  men  could  then  be  procured  to  navi- 
gate her  as  required  by  law,  the  said  master  did 
thereupon  request,  and  did  in  and  by  certain  letters 
which  he  addressed  and  sent  to  the  said  John  Paul, 
urge  him  to  proceed  in  the  said  vessel  to  England, 
and  for  which  service  the  said  master  did  in  and  by 
the  said  letters  engage  and  promise  to  pay  the  said 
John  Paul,  in  England,  the  sum  of  £50  sterling ; 
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TasMoma. 


1840.  and  likewise  to  pay  the  expenses  of  a  cabin  passage 
for  the  said  John  Paul  back  to  the  island  of  St 
Helena.  That  it  being  necessary,  in  order  to  com- 
plete the  regulated  number  of  the  crew,  and  in  con- 
formity with  the  provisions  of  the  Act  of  Parlia- 
ment, that  the  name  of  the  said  John  Paul  should 
appear  in  the  ship's  articles ;  the  said  master  re- 
quested the  said  John  Paul  to  subscribe  the  said 
articles,  under  the  assurance  that  no  advantage 
should  be  taken  of  him  by  reason  thereof.  The  re- 
mainder of  the  article  then  set  forth,  that  the  ship's 
articles  were  signed  by  the  said  John  Paul  on  faith 
of  such  assurance,  and  that  he  served  on  board 
the  vessel,  and  duly  discharged  his  duties  till  her 
arrival  in  England,  in  December,  1839,  when  he  was 
discharged  without  payment  of  his  wages,  or  of  his 
necessary  expenses  as  a  cabin  passenger  back  to  St 
Helena ;  and  that  such  expenses  would  amount  to 
£70.  The  second  article  pleaded  and  annexed  in 
supply  of  proof,  the  letters,  &c.,  referred  to  in  the 
foregoing  article. 

The  admission  of  the  petition  was  opposed  on  be- 
half of  the  owners  by  Addamsj  who  submitted — 

That  the  claim  which  it  set  up  was  founded 
not  upon  the  usual  mariner's  contract,  but  upon  a 
special  agreement,  the  cognizance  of  which  belonged 
to  another  tribunal.  That  under  the  doctrine  laid 
down  by  Lord  Tenterden  in  his  book  on  Shipping, 
and  adopted  by  this  Court  in  the  cases  of  the  Isa- 
bella, 2  Robinson^  p.  241,  and  the  Sydney  Cove, 
1  Dodsorij  p.  11,  this  Court  had  no  jurisdiction  to 
entertain  the  present  suit,  and  that  in  so  doing,  it 
would  be  subjected  to  a  prohibition  from  the  courts 
of  common  law.   Lastly,  that  the  signing  of  the  ship's 
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articles  by  the  mariner  in  this  case,  was  not  in  con-        is^o. 
formity  with  the  provisions  of  the  Act  of  Parliament, 
5  &  6  W.  IV.  a  19.  s.  2. 

JenneVy  contra — 

That  the  doctrine  laid  down  by  Lord  Tenterden, 
did  not  apply  to  the  present  case ;  that  in  the  case 
of  Opy  V.  Child,  Salk.  31,  cited  in  Lord  Tenter- 
den's  Treatise  on  Shipping;  the  Court  of  King's 
Bench  held,  that  the  jurisdiction  of  the  Court  of 
Admiralty  in  suits  for  seamen's  wages  was  thus 
limited : — That  if  there  be  any  special  agreement  by 
which  the  mariners  are  to  receive  their  wages  in 
any  other  manner  than  is  usual,  or  if  the  agreement 
be  under  seal  so  as  to  be  more  than  a  parol  agree- 
ment, in  such  a  case  a  prohibition  shall  be  granted  ; 
that  m  this  case  there  was  nothing  in  the  agreement 
out  of  the  usual  form,  saving  what  arose  from  the 
peculiar  circumstances  of  the  case.     Lastly,  that 
there  was  a  distinction  between  this  case  and  the 
-Isabella ;  for  that  in  the  latter  case,  the  contract  was 
'^ade  and  the  seaman  taken  on  board  in  a  port  of 
*ius  country ;    that  the  5  and  6  W.  IV.  c.   19, 
^  well  as  the  former  Act,  on  this  subject,  related  to 
^^^^ariners  going  from  this  country,  and  not  to  those 
*^ken  on  board  at  a  foreign  port. 

Judgment — Dr.  Lushington. 

In  deciding  upon  the  admissibility  of  this  petition, 
which  comes  before  the  Court  under  circumstances 
of  some  peculiarity,  I  must  first  advert  to  the  letters 
which  have  been  pleaded  and  annexed  in  supply  of 
proof  of  the  mariner's  demand. 

The  first  letter  bears  date  the  23rd  of  October, 
1899»  and  is  to  the  following  efiect : — 
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18M  Aiarch, 
The  Mona. 


1840.  "  Dear  Sir,  Providing  you  go  home  with  me  in 

the  Mona,  I  agree  to  pay  you  £50  sterling  in  Lon- 
don, on  my  arrival  in  the  Mona,  on  demand,  and 
likewise  to  furnish  you  with  a  passage  out  again  to 
St.  Helena ;  all  I  expect,  or  will  ask  you  to  do,  is  to 
pull  a  rope  when  I  do.** 

The  second  letter  is  dated  the  25th  of  October, 
1839,  and  its  contents  are  these  :— 

"  Dear  Sir,  As  you  are  aware  of  the  peculiarly 
distressed  situation  in  which  I  am  placed,  from 
the  circumstance  of  several  of  my  crew  refusing 
to  proceed  in  the  vessel  under  present  arrange- 
ments, and  having  ascertained  that,  provided  you 
join  the  vessel,  the  necessary  number  of  men  can  be 
procured  to  navigate  her  as  required  by  law,  I  am 
induced  to  request  you  will  oblige  me  by  proceeding 
in  the  vessel  to  England,  so  as  to  eflFect  the  desirable 
end  of  facilitating  her  despatch  from  this  to  her  des- 
tined port ;  and  for  which  I  will  engage  to  pay  you 
in  England  the  sum  of  £50  sterling,  and  if  you  re- 
quire it,  pay  the  expense  of  your  cabin  passage  back 
to  the  island,  either  direct  or  via  the  Cape  of  Good 
Hope.  It  may  be  necessary,  in  order  to  complete 
the  regulated  number  of  hands,  to  have  your  name 
in  the  articles,  and  to  this  I  trust  you  will  have  no 
objection ;  it  is  unnecessary  to  assure  you,  that  no 
advantage  will  be  taken  of  your  being  thus  placed 
on  the  ship's  articles.  Urging  your  compliance  with 
my  wishes,  I  am,**  &c.,  &c.,  &c. 

These  letters  are  alleged  to  have  been  written 
and  sent  to  the  mariner  by  the  master  of  the  Mona, 
whilst  that  vessel  was  lying  in  the  harbour  of  St 
Helena ;  and  it  is  perfectly  clear,  both  from  the 
tenor  of  the  letters,  and  also  from  the  summary 
petition  itself,   that  the  present  action  is  foimded 
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upon  a  special  agreement  between  the  seaman  and        i84o. 
the  master  of  the  Mona,  and  not  upon  the  ordinary 
mariners'  contract. 

The  question,  therefore,  which  presents  itself  for 
the  consideration  of  the  Court  is,  whether,  under  the 
circumstances  of  the  case,  the  Court  would  not  be 
in  danger  of  a  prohibition,  in  proceeding  to  enter- 
tain the  present  suit  ? 

If  such  a  result  was  likely  to  ensue,  I  am  clearly 
of  opinion,  that  I  ought  not  to  attempt  to  exercise 
any  jurisdiction  in  the  case;  and  for  this  reason, 
that  the  defect  of  authority  in  this  Court  to  try  the 
cause,  would  not  arise  propter  defectum  triationis, 
but  because  the  Court  itself  has  no  jurisdiction  over 
the  subject  matter. 

Now  looking  to  the  authorities  that  have  been 
cited  in  objection  to  the  admission  of  the  summary 
petition,  the  eflfect  of  those  authorities  is,  I  ap- 
prehend,  plainly  this ;  that  where  there  is  a  special 
agreement  diflTering  from  the   ordinary   mariner's 
contract,  this  Court  has  no  power  to  adjudicate, 
and  the  cognizance  of  the  question  belongs  to  an- 
other jurisdiction.     This  doctrine  is  expressly  laid 
down  by  Lord  Tenterden  in  his  Treatise  on  Ship- 
ping ;  and  it  has  also  been  adopted  in  the  practice 
of  this  Court,  by  Lord  Stowell,  in  the  case  of  the 
Sydney  Cove,  referred  to  by  the  counsel  for   the 
^Wners.     In  that  case,  which  was  also  a  case  of 
^ages,   the  learned  judge   rejected  an   additional 
^ticle  which  was  brought  in  by  the  promoter  of  the 
^uit,  upon  the  express  ground,  that  it  pleaded  a 
^J)ecial  agreement,  which  the  Court  had  no  authority 
to  enforce. 

How  far,  then,  are  the  authorities  to  which  I  have 
thus  referred,  binding  upon  the  present  case?     It 
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1840.        is  not  even  pretended,  on  behalf  of  the  seaman,  4 

-1 there  has  been  that  species  of  service  performed 

Tm  Moma.  j^j^  ^p^^  which  the  jurisdiction  of  this  Cour 
founded ;  viz.,  the  discharge  of  the  ordinary  dut 
a  seaman  in  the  ordinary  and  accustomed  mam 
On  the  contrary,  it  is  directly  stated,  that  he 
not  to  be  required  to  perform  a  mariner^s  dut 
all ;  for  the  master  himself  in  his  letter  says,  *' 
I  expect  or  require,  and  will  ask  you  to  do,  is  to  ] 
a  rope  when  I  do."  Again,  there  is  this  fiirt 
peculiarity  in  the  present  case,  that  the  ship's  a 
cles,  as  suggested  by  the  very  terms  of  the  summ 
petition,  are  said  to  be  wholly  set  aside ;  and 
signing  of  those  articles  by  the  seaman,  is  alleges 
have  been  a  mere  matter  of  form  to  complete 
number  of  the  crew  required  by  law  to  navigate 
vessel. 

The  circumstances  of  the  case  are  undoubte 
peculiar,  and  altogether  diflferent  from  any  c 
which  has  heretofore  come  under  the  considerat 
of  the  Court;  but  I  hold  myself  boimd  by 
authorities  to  which  I  have  adverted,  to  consi 
the  agreement  which  is  set  up  in  the  plea  to 
such  a  special  agreement  as  this  Court  has 
power  to  enforce.  I  must  therefore  decide 
once,  without  waiting  till  a  prohibition  issues,  t 
I  have  no  jurisdiction  to  entertain  the  suit,  i 
must  reject  the  summary  petition.  By  this  decis 
the  mariner  will  not  be  subjected  to  any  hardsl 
inasmuch  as  the  rejection  of  his  petition  in  t 
Court  will  in  no  degree  prevent  him  from  recon 
ing  his  claim  elsewhere,  according  to  the  terms 
the  original  agreement. — Petition  rejected. 
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THE  GOLUBCHICK.     Bernardos.  isio. 

7M  May, 


THIS  was  a  suit  for  wages,  promoted  by  three  The  Court  of 
Spanish  marinersy  who   served  on  board   this  right\ointe"" 

toooaI  pose  In  suits  for 

wages  promoted 

An  appearance  was  given  for  the  master  under  ^y  foreign  sea- 
protest,  setting  forth  that  the  vessel,  the  property  of  foreign  vLeK 
Russian  subjects,  sailed  under  Russian  colours  in  fo,^,gn'minUter 
the  month  of  September,  1838,  on  a  voyage  from  °gg^°',"\"°* 
Marseilles  to  Barcelona,  and  from  thence  to  the  found  the  juris- 
coast  of  Africa;  that  in  the  month  of  April,  18S9>  couit^n^such* 
she  was  boarded  by  an  officer  of  her  Majesty's  brig  n!^„a^/how- 
Saracen  and  sent  to  Sierra  Leone,  where  some  pro-  ^''^^  ^JJ****^ 
oeedings  were  instituted  before  the  mixed  Commis-  ceedings  should 
sion  Court,  and  after  a  few  days'  detention,  the  ves-  firsfiMUnwto 
8el  was  released ;  that  subsequent  to  the  said  re-  Jjjfy^jf^"*" 
lease,  she  was  again  boarded  by  the  same  officer  government  to 
and  sent  to   England,  where  she  arrived  on  the  proceeded 
11th  of  June ;  that  after  considerable  delay,  she  was  "^^"*'  *^^°"«'- 
again  restored  to  the  master  as  the  agent  of  the 
owners,  and  was  about  to  leave  this  country  in  the 
prosecution  of  her  voyage,  when  she  was  prevented 
hythe  institution  of  this  suit ;  that  the  said  suit  had 
keen  promoted  without  the  sanction  or  consent  of 
the  Russian  consul  or  any  other  accredited  agent 
of  that  government  in  this  country,  and  that  by 
i'6ason  thereof  it  was  not  competent  to  the  Court  to 
^tertain  the  proceedings. 

The  reply  to  the  protest  on  behalf  of  the  seamen 
admitted  the  facts  as  stated,  but  denied  the  want  of 
jurisdiction  in  the  Court  to  entertain  the  cause ;  it 
also  further  stated,  that  whilst  the  vessel  remained 
at  Portsmouth,  the  said  seamen  were  respectively 
discharged  without  payment  of  their  wages,  and  that 
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)8io.        the  master  refused  to  retain  them  in  the  service  of 

Ith  May.  ^^  ^j^.p^ 

A  rejoinder  to  this  reply  was  given  in  by  the 
master,  alleging  that  the  seamen  quitted  the  vessel 
voluntarily,  and  refused  to  return  on  board ;  that  an 
advance  of  money  had  been  made  to  them  by  the 
master,  for  the  payment  whereof  a  written  acknow- 
ledgment had  been  signed  by  the  seamen,  and  in 
which  they  renounced  all  further  claims  upon  the 
owners  Jtill  indemnification  for  the  ship's  detention 
had  been  obtained  from  the  British  government ;  it 
also  alleged,  that  by  the  laws  and  regulations  of  the 
Spanish  marine,  any  subject  of  that  country  serving 
as  a  seaman  on  board  a  foreign  ship,  without  the 
licence  of  the  Spanish  authorities,  forfeited  his  Spa- 
nish character  pro  hac  vice^  and  is,  as  regards  such 
service,  deemed  to  be  of  the  country  to  which  such 
foreign  ship  belongs. 

In  support  of  the  protest,  Addams  argued — 
That  by  the  law  of  Spain,  the  mariners  had  for- 
feited their  Spanish  character,  and  pro  htm  vice 
were  to  be  considered  as  Russian  subjects ;  that  it 
was  an  admitted  fact  in  the  case,  that  the  consent 
of  the  accredited  agent  of  the  Russian  government 
had  not  been  obtained  for  the  institution  of  this 
suit;  and  that  under  the  authority  of  the  cases, 
the  Two  Friends,  reported  in  Robinson^  vol.  i.  p. 
271,  and  the  Courtney,  reported  in  Edwards^  p. 
239,  the  Court  had  no  jurisdiction,  in  the  absence  of 
such  consent,  to  entertain  the  question.  That  the 
alleged  discharge  of  the  seamen  in  this  country  was 
the  only  circumstance  that  would  give  even  a  shadow 
of  pretence  for  the  interposition  of  the  Court's  au- 
thority, and  the  balance  of  the    evidence  clearly 
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established  that  the  mariners  voluntarily  abandoned        isio. 
the  service  of  the  vessel,  and  were  not  discharged  by  .     '     "^* 
the  captain,  as  alleged  by  them  in  their  reply  to  the 
protest. 

For  the  mariners.  Queen! s  Advocate^  contra — 
That  the  alleged  desertion  of  the  seamen  was  not 
a  matter  of  protest,  but  of  defensive  plea,  and  had 
no  bearing  upon  the  question  immediately  in  issue ; 
the  point  to  be  decided  was,  whether  the  Court  had 
or  had  not  jurisdiction  to  entertain  a  suit  for  wages 
earned  by  foreign  seamen  of  one  nation  on  board  a 
foreign  vessel  of  another  nation,  both  being  alien 
friends ;  that  the  mariners'  title  to  their  wages  was 
founded,  not  upon  the  municipal  law  of  this  or  any 
other  particular  country,  but  upon   the  universal 
maritime  law ;  and  Courts  of  Admiralty  in  admi- 
nistering that  law,  had  a  general  jurisdiction  over 
such  matters.     This  had  been  laid  down  by  a  judge 
of  the  highest  celebrity  in  America,  in  a  case  re- 
ported in  the  2nd  volume  of  Oallison^s  American 
Reports,  p.  198,  and  upon  this  principle  it  was  to 
^  maintained  that  this  Court  had  jurisdiction  to 
entertain  the  seamen's  suit  in  the  present  instance ; 
*W  with  respect  to  the  cases  which  had  been  cited  in 
objection  to  the  jurisdiction  of  the  Court,  it  was  to  be 
observed,  that  the  cases  cited  were  distinguishable 
^om  and  did  not  apply  to  the  present  case.     In  the 
^iase  of  the  Two  Friends,  the  point  to  be  decided, 
^as  the  right  of  British  seamen  to  sue  in  this  coun- 
try for  salvage,  on  recapture  of  an  American  ves- 
sel on  board  of  which  they  had  served,   and  the 
dictum  of  Lord  Stowell  in  that  case  was  a  mere 
obiter  dictv/m  of  that  very  learned  judge.     Again,  in 
the  case  of  the  Courtney,  which,  it  is  true,  was  a 
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1840.  case  of  wages  promoted  by  foreigners  serving  o 
"^ — "^ —  board  a  foreign  ship,  the  Court  declined  to  exercis 
its  jurisdiction,  upon  the  ground  that  a  penalty  wa 
claimed  by  the  mariners  imder  a  municipal  law  < 
America,  in  addition  to  the  wages  they  had  eamec 
A  part  of  the  claim,  therefore,  in  that  case,  as  Lor 
Stowell  observed,  did  not  arise  out  of  the  genen 
maritime  law,  but  merely  out  of  a  municipal  law  < 
the  foreign  country,  which  this  Court  had  no  ai 
thority  to  enforce.  Lastly,  that  the  principle  ii 
volved  in  the  present  question  had  been  already,  i 
some  degree  acted  upon  by  the  Court,  in  the  case  ( 
the  Johann  Friederich ;  and  under  the  peculiar  cii 
cumstances  of  the  present  case,  it  would  be  almos 
a  denial  of  justice,  if  the  Court  should  refiise  il 
jurisdiction,  and  compel  the  destitute  mariners  t 
resort  for  their  remedy  to  a  foreign  tribunal,  t 
which  they  might  have  no  access  from  want  ( 
funds;  the  wages  having  been  earned  upon  th 
high  seas,  and  the  vessel  being,  at  the  time  of  arres 
clearly  and  undeniably  within  the  jurisdiction  of  th 
Court. 

Judgment — Dr.  Lushington. 
The  question  which  has  been  raised  in  this  cas( 
is  the  first  question  of  the  kind  that  has  come  befor 
the  Court,  since  I  have  been  in  this  chair,  I  havi 
therefore,  felt  anxious  to  examine  carefully  the  prii 
ciple  upon  which  this  Court  exercises  jurisdictioi 
with  respect  to  seamen  serving  on  board  foreig 
vessels.  In  support  of  the  protest,  it  has  bee: 
urged,  that  the  Court  has  no  jurisdiction,  save  b 
consent  of  the  ambassador,  consul,  or  minister  of  th 
country  to  which  the  vessel  belongs.  This  notion 
1  am  ai^are,  has  prevailed  in  these  Courts  with  re 
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spect  to  cases  of  this  kind,  but  I  must  confess,  that  isio. 
1  have  always  felt  considerable  difficulty  upon  the  '  ^^' 
point ;  and  for  this  reason,  that  if  the  Court  does 
not  possess  an  inherent  jurisdiction  over  the  subject 
matter,  it  is  not  possible  that  the  consent  of  an  in- 
dividual could  confer  any  such  jurisdiction,  I  think, 
therefore,  that  the  proper  mode  of  considering  the 
question  is  this :  the  Court  must  possess  original 
jurisdiction  over  the  subject  matter,  or  it  can  have 
none  at  all ;  for  the  consent  of  a  foreign  consul  or 
minister  never  could  confer  a  jurisdiction  upon  a 
British  court  of  judicature. 

Now  upon  general  principle,  I  apprehend  that 
this  Court,  administering,  as  it  does,  a  part  of  the 
naritime  law  of  the  world,  would  have  a  right  to 
interpose  in  cases  of  the  present  description.     Can 
it  then  be  consistent  with  the  principles  of  justice, 
that  the  exercise  of  this  right  should  depend  en- 
tirely  upon  the  consent  of  a  foreign  minister  or  con- 
sul,  who  should  be  authorized  to  prohibit  the  Court 
altogether,  or  to  induce  it  from  exercising  its  juris- 
diction ?     How  would  the  question  stand  in  other 
^urts  ?     In  other  courts  of  this  country,  I  have  no 
^oubt,  that  the  mariners  might  have  instituted  an 
^tion  in  personam  against  the  master  without  re- 
*^Tence  to  any  consent  at  all.     Why,  then,  should 
^ot  proceedings  be  competent  on  their  part  in  this 
Clourt  against  the  ship?  For  by  the  general  maritime 
l^w,  the   ship   is   the   primary  security  for   their 
^Wages.     Is  it  just  or  proper,  that  the  consent  of  the 
foreign  representative  should  be  necessary  to  put 
this  Court  in  motion,  and  should  not  be  necessary 
In  a  court  of  common  law?     How  is  it  possible 
there  can  be  any  such  difference  between  them  ? 
Upon  general  principle,  then,  I  am  inclined  to 
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1840.        hold,  that   this   Court  does  possess  a  competeiit 

— —  jurisdiction  to  adjudicate  in  these  cases ;    at  the 

cmcK.  same  time,  the  exercise  ot  this  jurisdiction  is  discre- 
tionary with  the  Court,  and  if  the  consent  of  the  re- 
presentative of  the  government  to  which  the  vessel 
belongs  is  withheld,  upon  reasonable  grounds  being 
shown,  the  Court  might  decline  to  exercise  its  au- 
thority. Indeed,  circumstances  might  occur  upon 
the  face  of  the  case  itself,  in  which  this  difficulty 
might  arise  ;  that  the  matter  in  dispute  was  so  con- 
nected with  the  municipal  law  of  a  foreign  country, 
that  this  Court  would  be  incompetent  to  render  im- 
partial justice;  in  such  cases,  undoubtedly,  the  Court 
would  decline  to  adjudicate.  Having  thus  stated 
my  opinion,  that  upon  general  principle,  this  Court 
has  an  authority  in  cases  of  this  kind  between 
foreigners,  and  that  the  propriety  of  exercising 
that  authority  must  depend  upon  the  circumstances 
of  each  particular  case,  I  will  now  shortly  advert 
to  the  cases  which  have  been  reported.  These  are 
but  few,  and  I  cannot  find  that,  in  any  of  them,  the 
point  in  question  has  ever  been  directly  decided. 
In  the  case  of  the  Courtney,  which  has  been  re- 
ferred to  by  the  counsel  for  the  owners ;  it  is  true, 
that  Lord  Stowell,  to  whose  high  authority  I  should 
always  be  disposed  to  pay  the  greatest  respect  and 
attention,  expressed  himself  in  terms  implying  an 
opinion,  that  the  Court  of  Admiralty  could  not  en- 
tertain  a  suit  of  this  kind  without  the  consent  of  the 
representative  of  the  foreign  nation  to  which  the 
vessel  belonged ;  but  it  is  to  be  observed,  that  the 
decision  in  that  case  is  not  a  decision  in  point,  in- 
somuch that  the  mariners  in  that  case  sued  for  a 
penalty  beyond  their  wages  under  an  Act  of  the 
American  Congress ;  the  difficulty,  therefore,  which 
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Lord  Stowell  had  to  contend  with  in  that  case  was,        i84o. 
that  he  could  not  enforce  the  municipal  law  of  the        '     ^^' 
country  upon  which  a  part  of  the  mariners*  claim 
was  founded. 

The  next  case  is  the  case  of  the  Madonna  d'Idra, 
reported  in  the  first  volume  of  Dodson  ;  with  respect 
to  which  it  is  also  to  be  remarked,  that  the  case  re- 
ported does  not  bear  very  much  upon  the  case  in 
question.  The  vessel,  it  appears,  had  been  sold  in 
a  cause  of  bottomry ;  a  claim  upon  the  proceeds  was 
preferred  by  certain  Greek  mariners,  and  the  ques- 
tion was,  whether  they  were  entitled  to  priority  of 
payment.  A  further  distinction  is  also  to  be  noticed 
with  respect  to  that  case,  namely,  that  the  captain 
was  hound  by  the  law  of  Turkey  to  take  his  men 
back  again,  or  to  find  them  conveyance  in  other 
vessels ;  the  mariners,  therefore,  had  a  lien  upon 
the  proceeds  of  the  ship  for  their  subsistence. 

The  next  case  is  the  case  of  the  Wilhelm  Frede- 
rick, 1st  Haggard^  but  in  this  case,  the  question 
was  only  incidentally  raised ;  the  Court  held,  that 
the  ship  at  the  time  of  arrest  was  a  British  vessel, 
the  foreign  owner  having  directed  that  she  should 
"6  given  up  to  satisfy  the  demands  of  British  cre- 
ators. The  decision  in  that  case,  therefore,  was  only 
*o  this  extent,  that  the  surrender  of  the  vessel  by  the 
*Oreign  owner  was  sufficient  to  entitle  the  seamen  to 
Plweed  in  this  Court  to  establish  their  claim.     The 
*^t  case  to  which  I  shall  advert,  is  the  case  of  the 
Adolph,  3rd  Haggard^  p.  249 ;  the  proceedings  in 
that  case  were  in  pcenam  against  a  Hamburgh  ship 
Xn  a  cause  of  bottomry,  and  an  application  was  made 
to  the  Court  by  one  of  the  bondholders,  that  he 
might  be  allowed  to  pay  the  wages  of  the  crew,  and 
have  a  priority  over  the  other  bondholders  for  the 
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1840.  amount  of  the  wages  so  payed  out  of  the  proceeds  of 
'^'  the  ship.  Sir  John  Nicholl,  before  whom  the 
motion  was  made,  declined  to  make  any  order,  upon 
the  ground  that  there  was  no  one  to  consent.  This 
was  the  extent  of  the  learned  judge's  decision  in  the 
case  of  the  Adolph,  and  although  it  bears  more 
closely  than  the  other  cases  to  which  I  have  ad- 
verted,  upon  the  point  to  be  decided  in  the  present 
instance,  it  cannot,  I  think,  be  regarded  as  a  posi- 
tive decision  upon  the  point  in  question. 

The  matter  resting  thus  with  respect  to  the  re- 
ported cases,  I  shall  now  address  my  consideratioi] 
to  one  or  two  of  the  circumstances  peculiar  to  this 
case.     In  the  course  of  the  argument,  a  discussion 
has  been  raised  bv  the  counsel  in  the  cause,  whethei 
the  seamen  promoting  the  proceedings  are  to  be 
considered  as  Spanish  subjects,  or  whether  for  the 
purposes  of  this  suit  they  are  to  be  regarded  as  sub 
jects  of  the  Russian  government.     Now,  upon  thb 
point,  I  entertain  no  doubt  whatever ;  it  is,  I  con 
ceive,  a  settled  doctrine  of  law,  that  when  a  subjeci 
of  one  countrj^  enters  into  the  service  of  a  ship  be 
longing  to  the  subjects  of  another  country,  he  mus 
be  considered  /wo  hac  vice  to  be  a  subject  of  tha 
country  to  which  the  vessel  belongs.     As  regard 
the  promoters  of  the  present  proceedings,  therefore 
I  have  no  hesitation  in  saying,  that  for  the  purpose 
of  the  present  claim,  they  are  to  be  considered  a 
Russian  subjects,  and  this  upon  general  principle 
without  reference  to  the  particular  ordinance  of  th( 
Spanish  marine,  which  has  been  pleaded  in  the  re 
joinder  that  has  been  given  in.     Another  point  tha 
has  been  pressed  by  the  counsel  in  arguing  the  case 
is  the   alleged  discharge  of  the  mariners  in  thif 
country ;  and  it  was  urged  with  considerable  fora 
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in  support  of  the  mariners'  claim,  that  it  would  he  an        j84o. 

extreme  hardship  upon  the  seamen,  if  the  Court  — 'H-.^l 

should  allow  them  to  be  turned  adrift  in  this  coun-      "„,nir^^* 
try,  and  the  vessel  to  proceed  to  any  part  of  the 
world  to  which  the  owners  might  think  fit  to  send 
her;  thereby  compelling  the  seamen  to  seek  their 
remedy  in  a  foreign  tribunal,  to  which  they  might 
have  no  means  of  access  from  want  of  resources* 
Now  this  circumstance,  if  duly  established,  would 
undoubtedly  be  deserving  of  some  consideration  from 
the  Court ;  at  the  same  time,  it  must  be  observed, 
that  the  alleged  hardship  upon  the  mariners,  if  the 
Court  should  decline  to  entertain  their  claim,  could 
not  of  itself  confer  a  jurisdiction  upon  the  Court ; 
"  the  Court  were  possessed  of  an  original  jurisdic- 
tion, it  might  furnish  a  strong  inducement  for  the 
exercise  of  that  jurisdiction  in  the  present  instance ; 
'^Ut  it  would  not  give  a  jurisdiction  which  the  Court 
^d  not  previously  possess.   It  is  also  to  be  observed, 
^hat  the  fact  itself  of  the  asserted  discharge  of  the 
^amen  is  directly  put  in  issue  in  the  pleadings.    In 
^€ciding  the  question  that  has  been  raised,  there- 
''ore,  I  cannot  rely  upon  the  fact  whether  they  were 
discharged  or  not.     The  last  circumstance  in  the 
^^ase  to  which  I  must  advert,  is  of  a  very  peculiar 
Mature;  namely,  that  the  Court  is  entirely  unin- 
^tructed  as  to  the  original  intention  of  the  owners  of 
this  vessel  respecting  the  termination  of  the  voyage ; 
9sid  also  respecting  the  nature  of  the  hiring,  and  the 
terms   upon   which    the   mariners   were  engaged. 
These  facts  must  have  been  within  the  entire  know- 
ledge of  the  master,  and  should  have  been  explained 
in  the  protest.     In  the  total  absence  of  any  inform- 
ation upon  these  points,    the  Court  is  placed  in 
some  difficulty,  for  if  it  is  to  enter  into  a  considera- 
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1840.  tion  of  the  case,  it  is  undoubtedly  a  matter  of  nc 
J!^_^^ —  small  importance,  that  the  Court  should  kno^ 
whether  the  vessel  was  destined  to  a  Russian  port 
or  to  the  port  of  any  other  country.  Under  the  cir 
cumstances  of  the  case,  then,  the  course  which  ] 
shall  adopt  is  this ;  I  shall  direct  the  registrar  U 
write  a  letter  to  the  Russian  consul,  stating  that  th( 
suit  has  been  commenced,  and  requesting  that  h( 
will  make  such  a  representation  to  the  Court  as  h( 
shall  think  fit  upon  the  subject  If  he  consents  U 
the  proceedings,  there  will  be  no  further  difficulty 
if  he  refuses  to  consent,  or  declines  to  interfere  alto 
gether,  I  shall  then  have  to  determine  upon  th 
course  to  be  pursued  by  the  Court  under  the  circum 
stances. 


Upon  the  21st  of  May,  a  letter  was  addressed  U 
the  registrar  of  the  Court,  by  the  Russian  consul 
to  the  following  effect : — 

'*  Russian  Consulate  Oeneral, 
21st  May,  1840. 

"  Sir,  I  have  the  honour  to  acknowledge  the  re 
ceipt  of  your  letter  of  the  l6th  inst.,  and  in  reply 
to  acquaint  you,  that  having  been  informed  by  th( 
owner  of  the  Golubchick,  who  is  a  Russian  subject 
that  the  said  vessel  is  no  longer  to  be  navigatec 
under  the  Russian  flag,  but  peremptorily  to  be  soU 
here ;  I  shall  not  in  my  official  character  as  Consu 
General  of  his  Imperial  Majesty  of  all  the  Russias 
interfere  in  the  cause,  &c.,  &c. 

"  I  beg,  however,  that  this  letter  may  not  Ik 
construed  on  my  part  into  an  assent  or  a  dissent  fron 
the  proceedings  which  have  been  instituted  againsi 
the  vessel,  without  my  sanction  having  been  pre- 
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viously  asked  or  obtained,  and  at  the  same  time  to        isio. 

inform  you,  that  I  consider   much   inconvenience  ^ 

would  arise,  if  vessels  trading  to  this  country,  Rus- 
sian owned,  and  navigated  under  the  Russian  flag, 
were  liable  to  be  seized  by  process  from  the  Admi- 
ralty Court  in  this  country  for  wages  due  to  the  sea- 
men under  contracts  which  should  be  regulated  by 
the  Russian,  and  not  by  the  British  code  of  mari- 
time laws.     I  have,"  &c.,  &c. 

Upon  the  2nd  session  of  Trinity  Term,  4th  of 
June,  1 840,  the  Court  finally  disposed  of  the  ques- 
tion, with  the  following  observations. 

Per  Curiam. 
Since  the  question  was  argued  upon  a  former 
Court  day,  I  have  had  an  opportunity  of  consider- 
ing the  case  referred  to  in  the  American  Reports, 
^x.,  the  case  of  the  Jerusalem. 

The  decision  in  that  case  was  pronounced  by  a 
J^<ige  of  the  highest  eminence,  Mr.  Justice  Storie ; 
^^^d  the  principles  laid  down  in  that  decision  most 
^tii^rongly  confirm  the  previous  impression  of  my  own 
*^ind,  that  the  Court  has  a  jurisdiction  in  all  cases  of 
^ages  as  questions  of  general  maritime  law ;  al- 
yfciough  in  some  cases  circumstances  may  arise  to 
-^Xiduce  the  Court  to  decline  the  exercise  of  that 
^Xurisdiction. 

In  the  present  case  I  am  relieved  from  all  doubt 
^nd  difficulty  as  to  the  course  which  I  shall  adopt,  by 
the  letter  which  has  been  addressed  to  the  registrar 
K>{  this  Court  by  the  Russian  consul.  That  letter 
states,  that  the  vessel  proceeded  against  is  no  longer 
to  be  navigated  under  the  Russian  flag,  but  to  be 
peremptorily  sold  here.     The  voyage  must,  there- 
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fore,  be  considered  as  having  terminated  in  thii 
country,  and  the  case  is  consequently  one  in  whicl 
the  Court  is  bound  to  exercise  its  jurisdiction. 

I  must,  therefore,  overrule  the  protest,  and  alio? 
the  cause  to  proceed ;  and  I  wish  it  to  be  under 
stood,  that  in  all  future  cases  of  this  kind,  it  mus 
be  held  to  be  indispensable  that  notice  of  the  in 
tended  proceedings  should  be  given  in  the  first  in 
stance  to  the  representative  of  the  foreign  govern 
ment.  In  so  directing,  I  do  not  mean  to  intimab 
that  the  Court  would  feel  imperatively  bound  to  act  ii 
accordance  with  the  views  that  might  be  entertainec 
by  such  representative ;  but  I  consider  it  is  expe 
dient  that  such  intimation  should  be  given  in  ordei 
that,  if  any  objection  should  be  taken  against  the  pro 
secution  of  the  proceedings  in  this  Court,  the  Cour 
being  informed  of  the  grounds  upon  which  such  objec 
tion  is  taken,  might  be  enabled  to  form  its  own  judg 
ment  of  the  sufficiency  of  such  objection,  and  adop 
such  a  course  as  may  be  most  conducive  to  the  fur 
therance  of  justice  in  the  cause.  With  respect  t< 
the  question  of  costs,  I  shall  give  no  costs ;  the  ques 
tion  which  has  been  raised  is  a  question  prinue  im 
pressionisy  in  which  I  have  in  some  measure  alread} 
exceeded  what  any  of  my  predecessors  have  done. 


THE  HOPE.     Hepburn. 

'pHIS  was  a  cause  of  damage  by  collision,  pro- 
moted by  the  owners  of  the  brig  Nelson,  against 
the  schooner  the  Hope,  her  tackle,  apparel,  and 


16<A  June. 

The  value  of  a 
▼euel  con- 
demned in  a 
cauae  of  da^ 
mage,  inauf. 

^^^ar  furniture,  &c. 

The  master  also 
a  part  owner. — 
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At  the  time  the   accident  occurred,  the  Hope,        i84o. 
of  the  burthen  of  106  tons,  and  navigated  by  a     ^^'^"'^ 
crew  of  eight  men,  was  proceeding  with  a  general     ^"'    **"* 
cargo,  bound  on  a  voyage  from  London  to  Inver-  ^^^tent  for 
ness ;  and  the  briff  Nelson  was  pursuing  her  course  ***®  ^^""^  *** 

^  o  r  o  engraft  upon  a 

southwards,  bound  from  Seaham  to  Southampton,  proceeding  in 
with  a  cargo  of  coals,  and  a  crew  of  only  six  hands  I^on  ^wt 
on  board.     The  collision  took  place  at  midnight  ^0"^*^"^ 
upon  the  7th  of  February,  when  both  vessels  were  of  damage  be- 
off  ruey,  on  the  coast  of  Yorkshire ;  and  the  Nelson,  ^ds  of  the 
in  consequence  of  the  damage  she  had  sustained,  *'^ 
was  sunk  and  totally  lost,  the  crew  taking  refuge  on 
board  the  Hope. 

For  the  owners  of  the  Nelson,  Queen^s  Advocate 
and  Harding  submitted — 

That  the  Hope  being  upon  the  larboard  tack  with 
the  wind  free,  and  the  Nelson  being  close  hauled,  and 
wpon  the  starboard  tack,  it  was  the  duty  of  the 
Hope,  according  to  the  rule  of  navigation  laid  do>vn 
^y  the  Court  in  former  cases,  to  have  given  way, 
^d  that  the  Nelson  acted  properly  in  pursuing  her 
bourse ;  that  the  night  was  clear  and  starlight,  and 
^lie  statement  set  up  by  the  owners  of  the  Hope 
themselves,  in  their  reply  to  the  act  on  petition,  con- 
clusively established,  that  a  good  look-out  was  not 
liept  on  board  the  Hope,  and  that  the  accident  was 
entirely  imputable  to  that  vessel. 

Addams  and  Robinson^  contra^  for  the  owners  of 
the  Hope — 

That  the  Nelson  was  inadequately  manned,  and 
there  was  no  evidence  to  show  that  the  accident 
was  occasioned  by  the  mismanagement  or  misconduct 
of  the  persons  on  board  the  Hope ;  that  the  two  ves- 
sels were  approaching  each  other  in  opposite  direc- 
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i6th!iune  *^^°^»  *^®  Nelson  bearing  to  the  south,  and  the  Hope 
to  the  north  or  north-west,  the  wind  at  the  time 
being  west-south-west,  and  free  for  both  vessels; 
that  according  to  the  representation  of  the  persons 
on  board  the  Nelson,  the  vessels  could  have  been 
seen  at  three  quarters  of  a  mile's  distance  from  each 
other ;  and  if  so,  it  must  have  been  obvious  to  the  per- 
sons on  board  the  Nelson,  that  the  crew  of  the  Hope 
were  occupied  at  the  time  of  the  accident  in  short- 
ening sail ;  it  was  therefore  the  duty  of  the  Nelson 
to  have  given  way,  notwithstanding  the  rule  of 
navigation  relied  on ;  and  that  it  was  solely  in  con- 
sequence of  the  Nelson's  obstinacy  in  pursuing  her 
original  course  that  the  damage  in  question  was 
occasioned. 

The  Court,  in  stating  the  facts  of  the  case  to  the 
Trinity  Masters  by  whom  it  was  assisted,  ob- 
served— 

In  the  course  of  the  argument,  blame  has  been 
imputed  to  the  Nelson,  that  she  was  not  sufficiently 
manned;  but  I  am  of  opinion  that  this  circum- 
stance in  no  degree  enters  into  the  consideration  of 
this  case.  It  is  clear,  that  nothing  was  done  by  that 
vessel  which  raises  the  question  in  any  manner 
whatever,  and  in  point  of  law,  it  would  not  be  simply 
a  question  of  fact,  whether,  the  vessel  was  under- 
manned, but  whether,  in  consequence  of  a  deficiency 
of  hands  on  board  her,  she  was  not  under  sufficient 
control.  It  has  also  been  further  urged  in  the  argu- 
ment, that  if  it  was  in  the  power  of  the  Nelson  to 
have  avoided  the  collision  by  giving  way,  she  was 
bound  to  have  done  so,  notwithstanding  the  rule  of 
navigation  that  has  been  referred  to.  As  a  proposi- 
tion of  law,  I  admit  it  to  be  true,  that  no  vessel  should 
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unnecessarily  incur  the  probability  of  a  collision  by        isio. 


a  pertinacious  adherence  to  the  strict  rule  of  naviga- 
tion. If  a  steam  vessel,  for  instance,  should  be  near- 
ing  another  sailing  vessel,  and  such  vessel  should  be 
steered  erroneously ;  if  the  master  of  the  steam  ves- 
sel should  wilfully  say  this  vessel  is  steering  wrong, 
but  we  will  keep  our  course,  and  a  collision  ensues 
in  consequence,  I  should  undoubtedly  hold  that  the 
steam  vessel  was  to  blame.  The  case,  however,  is 
widely  different  with  respect  to  two  sailing  vessels, 
where  there  is  an  acknowledged  rule  which  each 
vessel  is  bound  to  follow;  if,  because  one  vessel 
which  ought  to  give  way  was  reefing  sails,  the  other 
should  act  contrary  to  custom,  the  rule  would  be  re- 
laxed, and  such  an  imcertainty  ensue  as  might  lead 
to  the  very  mischief  which  the  rule  was  expressly 
framed  to  prevent. 

Under  the  circumstances  of  the  case,  the  Trinity 

Masters  were  of  opinion,  that  the  Nelson,  being  upon 

the  starboard  tack,  did  right  in  pursuing  her  course, 

^d  that  the  Hope  was  to  blame  in  not  giving  way. 

Ilie  Court  accordingly  pronounced  for  the  damage 

®Ued  for. 

The  Queen! s  Advocate  then  submitted — 
That  the  damage  sustained  by  the  owners  of  the 
Nelson  was  between  £1300  and  £1400,  and  the 
Value  of  the  Hope  was  only  £810 ;  it  was,  there- 
fore, wholly  insufficient  to  answer  the  damage  in  full, 
^though  bail  had  been  given  in  £1500;  that  the 
Pilaster  of  the  Hope  was  a  part  owrier  in  that  vessel^ 
^nd  that  as  such  he  was  personally  responsible  for 
the  excess  of  damage  beyond  the  proceeds  of  the 
ship,  according  to  the  true  construction  of  the  Act 
53  Geo.  III.  c.  159. 


I6M  June. 
The  Hon. 


TwB  Hon. 
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184a  AddamSf  corUrh — 

Whatever  may  be  the  construction  of  the  Ac 
53  Geo,  III.  c.  159,  the  statute  m  question  can  hav 
no  application  in  the  present  instance.  The  pre 
ceedings  in  the  cause  have  been  in  the  usual  form  b 
a  proceeding  in  rem  against  the  ship  itself.  Unde 
that  proceeding,  the  Court  has  pronounced  its  deci 
sion  in  the  case,  and  in  accordance  with  that  dc 
cision,  the  owners  of  the  Hope  are  undoubtedly  r€ 
sponsible  to  the  full  value  of  the  ship  and  its  appui 
tenances  for  the  damage  which  the  owners  of  th 
Nelson  have  sustained.  Beyond  this  limit,  in  thi 
Court  at  least,  they  are  no  further  liable;  the  attemp 
to  engraft  a  personal  action  against  the  master  upoi 
the  present  decision  of  the  Court,  is  unsustainable  ii 
principle,  and  wholly  unprecedented  in  the  practic 
of  the  Court. 

Per  Curiam. 
Looking  to  the  general  principles  upon  which  thi 
proceedings  in  this  Court  are  conducted,  it  is,  '. 
apprehend,  wholly  incompetent  for  the  Court  b 
engraft  a  personal  action  against  the  master  as  par 
owner  of  this  vessel  upon  the  proceedings  whicl 
have  already  taken  place  in  this  cause.  It  may  b 
true,  as  stated,  that  the  proceeds  of  the  Hope  wil 
prove  inadequate  to  answer  the  fiill  amount  of  the  da 
mage  which  the  owners  of  the  Nelson  have  sustained 
If  so,  it  is  undoubtedly  a  hardship  upon  thes< 
owners ;  but  this  circumstance  will  not  entitle  me  fc 
exercise  a  jurisdiction  in  their  behalf,  which,  accord 
ing  to  my  own  impression,  I  clearly  do  not  possess 
I  am  not  aware  of  any  case  in  which  this  Court,  ini 
proceeding  of  this  kind,  has  ever  engrafted  upon  il 
a  further  proceeding  against  the  owners,  upon  the 


THE  HIGH  COURT  OF  ADMIRALTY.  159 

ground  that  the  proceeds  of  the  vessel  proceeded     ,gi?5L^ 
against  have   been  insufficient   to  answer  the  full 
amount  of  the  damage  pronounced  for. 


Thb  Hops. 


THE  JOHN  DUNN.     Place.  is^o. 

2SrdJufy. 


JHIS  was  a  cause  of  collision  promoted  against  VeMeisoW 

this  vessel,  her  tackle,  apparel,  and  furniture,  court  iTJ^ilU 
for  damage  done  to  the  brig  Tiber,  of  South  Shields,  ^^n'SSiT" 
on  the  morning  of  the  8th  of  November,  1839.  ^^^^  No  bail 

The  collision  took  place  about  two  miles  north-  owner  of  the 
ward  of  Huntcliffe  Fort,  on  the  coast  of  Yorkshire ;  co^d^  t?^ 
and  in  consequence  of  the  injury  she  had  sustained,  ^*  payment  of 
the  Tiber  foundered,  and  was  totally  lost,  together 
with  the  cargo  laden  on  board. 

A  consolidated  action  was  entered  by  the  owners 
and  crew  of  the  Tiber,  and  also  by  the  owners  of  the 
cargo ;  and  an  appearance  having  been  given  for 
the  owner  of  the  John  Dunn,  the  cause  came  on  for 
hearing  on  the  2nd  session  of  Easter  Term,  when 
the  Court  pronounced  for  the  damage  proceeded 
for,  and  condemned  the  John  Dunn  therein  and  in 
costs. 

The  vessel  was  subsequently  sold  under  a  decree 
of  the  Court,  and  the  sum  of  £732  8$.  was  brought 
iito  the  registry  as  the  net  proceeds  of  the  sale. 
The  value  of  the  property  lost  in  the  Tiber  was 
estimated  at  £1500. 

The  Court  was  now  moved  by  Addams^  on  behalf 
of  the  owners  of  the  Tiber,  and  by  Haggard  for  the 
owners  of  the  cargo,  to  decree  interest  from   the 
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1840.        time  of  the   collision,    and  also  to  condemn  the 

'• —  owner  of  the  John  Dunn  personally  in  the  costs  of 

DoHK.  the  action ;  and  in  support  of  the  application,  the 
case  of  the  Dundee  was  cited,  reported  in  1st  voL 
Haggard" $  Reports,  p.  109. 

The  motion  was  opposed  on  behalf  of  the  owner 
of  the  John  Dunn,  by  Curteisy  who  submitted — 

That  a  distinction  existed  between  the  present 
case  and  that  of  the  Dundee,  inasmuch  as  in  the 
case  of  the  Dundee  bail  had  been  given,  and  the 
decree  of  the  Court  went  against  the  owner,  and  also 
the  bail,  for  the  damage  and  the  costs. 

That  in  this  case  no  bail  had  been  given,  and  the 
Act  of  Parliament,  53  Geo.  III.  c.  159,  limits  the 
responsibility  of  the  owners  to  the  ship  and  her  ap- 
purtenances ;  the  proceeds  of  which  had,  in  this  in- 
stance,  been  given  up  to  the  injured  parties.  Lastly, 
that  the  Court  would  in  effect  depart  from  its  ori- 
ginal sentence,  if  it  engrafted  upon  it  a  personal 
monition  against  the  owner  of  the  John  Dunn,  as 
prayed. 

Per  Curiam. — Dr.  Lushington. 
The  general  principles  which  are  applicable  to 
cases  of  this  description  have  been  carefully  and 
correctly  laid  down  by  Lord  Stowell  in  the  case  of 
the  Dundee,  to  which  reference  has  been  made  upon 
the  present  occasion.  It  has  been  attempted,  how* 
ever,  by  the  counsel  for  the  owner  of  the  John 
Dunn,  to  raise  a  distinction  between  the  case  of  the 
Dundee  and  the  present  case,  upon  the  ground  that 
in  the  case  of  the  Dimdee  bail  had  been  given  to 
answer  the  damage  and  the  costs,  and  the  decree 
went  against  the  owner  and  also  the  bail. 
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Now,  in  my  view  of  it,   this  circumstance  does        i84o. 
not  constitute  any  real  distinction  between  the  two  ^' 


cases,  and  for  this  reason ;  that  the  liability  of  the  dukw!" 
bail  in  the  case  of  the  Dundee  was  founded  upon 
the  personal  responsibility  of  the  owner  of  that  ves- 
sel ;  and  unless  the  owner  of  the  Dundee  had  been 
personally  liable  for  the  costs  of  the  action,  it  would 
have  been  impossible  for  the  Court  to  have  entailed 
upon  the  bail  any  such  ulterior  consequence.  What- 
ever responsibility  attached  to  the  owner  of  the 
Dundee  must  have  been  governed  by  the  statute, 
and  could  not  have  been  increased  by  the  fact  of  the 
ship  having  been  bailed,  and  by  the  bail  under- 
taking to  do  more  than  the  statute  imposed. 

Again,  it  has  been  urged  that  the  Court,  by  con- 
demning the  owner  of  the  John  Dunn  personally  in 
the  costs  of  this  action,  would  alter  and  depart  from 
its  original  decree ;  but  I  do  not  think  that  such 
alteration  would  be  greater  than  is  demanded  by  the 
circumstances  of  the  case.     The  first  step  in  these 
cases  is  to  condemn  the  property  of  the  persons 
doing  the  injury  in  the  amount  of  the  damage  they 
have  occasioned,  and  of  the  costs ;  and  the  present 
question  could  never  arise  until  the  property  should 
have  been  sold,  and  the  proceeds  have  proved  defi- 
cient.    It  is  also  to  be  borne  in  mind,  that  the 
owner  has  appeared  and  litigated  the  present  case. 
A  diflferent  consideration  might  apply,  if  no  appear- 
ance had  been  given,  and  the  proceedings  had  been 
in  pcenam  against  the  ship ;  but  as  the  owner  of  the 
John  Dunn  has  taken  the  chance  of  the  litigation, 
and  of  a  decree  in  his  favour,  he  is  fairly  liable  for 
the  expenses  occasioned  by  his  defence. 

Upon  the  question  of  costs,  therefore,  I  have  no 
hesitation  in  condemning  the  owner  of  this  vessel 

VOL.  I.  M 
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1840.        personally  for  the  payment  thereof;  wiih  respect 
^^^'^'      the  interest  claimed  from  the  time  of  the  coUisio 
j>mm!*     I  do  not  think  the  question  arises  in  such  a  form 
would  justify  me  in  making  an  order  for  it 


A  prohibition  was  moved  for  in  this  case 
the  Court  of  Queen's  Bench,  and  a  rule  nisi  w 
granted  by  the  Court  In  Trinity  Term,  1841,  tl 
rule  was  argued  by  CressweU,  Q.  C,  in  support 
the  decision  of  this  Court,  Sir  J.  Campbell  ai 
Sir  F.  Pollock^  contrd  ;  and  upon  the  7th  of  Juu 
1841,  Lord  Chief  Justice  Denman,  present  Fatteso 
Williams  and  Coleridge,  justices,  delivered  the  oj 
nion  of  the  Court  to  the  following  effect 

This  case  turns  entirely  upon  the  construction 
be  put  on  the  Ist  section  of  53  Geo.  III.  c.  15 
which  confines  the  liability  of  shipowners  to  a 
swer  for  or  make  good  any  loss  or  damage  arisii 
or  taking  place  by  reason  of  any  act,  neglect,  matt 
or  thing  done,  omitted,  or  occasioned  without  ti 
fault  or  privity  of  such  owners,  to  the  value  of  tl 
ship  or  freight. 

The  question  is,  whether  this  claiise  includ 
the  costs  of  recovering  compensation,  whether  ] 
suit  against  the  owners  themselves  or  against  tl 
ship,  as  well  as  the  compensation  itself,  or  wheth< 
the  owners  are  personally  liable  for  such  costs,  a 
though  they  should  exceed  the  value  of  the  ship  ai 
freight. 

The  words  of  the  section  seem  to  apply  moi 
naturally  to  the  actual  loss  or  damage  immediate] 
resulting  from  the  thing  done,  omitted  or  occasionec 
and  as  costs  are  mentioned  in  the  other  clauses  ( 
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the  Act,  but  not  in  this,  we  see  no   reason  for    ^3// 52/ 
thinking  that  the  legislature  intended  to  include  ~~:^~J^ 
them.     Great   temptation  to   vexatious  litigation       Dunn. 
would  be  held  out  by  deciding  that  they  were  in- 
cluded;  and  our   opinion   that  they   are   not,   is 
strengthened    by  the    express  decision   of    Lord 
Stowell  in  the  case  of  the  Dundee  (a).     We  agree 
with  that  learned  lord  in  the  view  which  he  has 
taken  of  the  statute,  and  this  rule  must  be  dis- 
charged.— Rule  discharged. 


THE  TREMONT.    Gray.  mi. 

I3th  January. 

THIS  was  a  case  of  an  American  vessel  which  in  cues  of  nit 
had  been  sold  at  Liverpool  under  a  decree  of  "{f^^IJcotrtAe 
the  Court  in  a  cause  of  bottomry.  transfer  of  the 

Subsequent  to  the  arrest  the  ship  was  abandoned  notMsentiarto 
by  the  owners,  and  the  master  delivered  the  re-  {^S  pmchMe^r^s 
gister  to  the  American  consul  at  Liverpool,  who  ^n%j^^{|j* 
decKned  to  restore  it,  upon  the  ground  that  having  Coartinthe 
Wceived  it  in  his  official  capacity,  he  was  bound  to  iu  authoritv  in 
fcnd  it  to  the  secretary  of  the  treasury  of  the  United  ^e??J  a^uffi- 
States.  *^'«°*  ♦*^? 

against  the 

The  ship  was  purchased  by  an  American,  and  he  whole  worW.— 
^sed  to  complete  the  purchase  until  the  register  ag!I"Dst*3je 
had  been  given  up.     Under  these  circumstances,       fio^brio^n" 

Ibere^isteiofan 
^  America Q  ship, 

Burnaby  now  moved  the  Court  for  a  monition  soW  at  Liver- 
against  the  consul,  calling  upon  him  to  show  cause  STbottomrJ^fe- 
^hy  the  register  should  not  be  brought  in  ;  and  in  ^^^' 
support  of  the  motion  it  was  urged — that,  upon  ge- 
neral principle  in  cases  of  this  kind,  the  documents, 
^Wch  were  necessary  to  establish  the  title  in  the 

(a)  Exparte  Rayne,  1  Gale  ^  Davidson,  p.  374. 

VOL.  I.  N 
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1841.       ship,  became  de  jure  the  property  of  the  purchas 
—  oiiiurrjf.  ^^  ^^  ^^^   when  the  sale  was   effected;    th 

Thi 

Tbsmont.  by  the  practice  of  the  Court,  if  these  documec 
were  abstracted  or  withheld,  a  monition  lay  as 
matter  of  course  to  compel  their  production  ;  ai 
in  various  cases  of  British  vessels  sold  under  tl 
process  of  the  Court,  such  monitions  had  bee 
issued  and  enforced;  that  there  was  nothing  i 
the  circumstances  of  the  case  to  warrant  a  d< 
parture  from  the  ordinary  rule.  The  vessel  wa 
American  property,  and  had  been  purchased  by 
citizen  of  America ;  and  it  did  not  appear  that,  b 
the  law  of  America,  the  consul  was  compelled  t 
withhold  the  document  in  question.  If  any  sue 
law  was  intended  to  be  set  up,  the  existence  of  tha 
law  must  be  legally  proved,  and  the  party  on  whos 
behalf  the  motion  was  made,  was  at  least  entitle 
to  know  the  grounds  upon  which  the  delivery  c 
the  register  was  denied. 

Per  Curiam. 
In  all  cases  of  bottomry  and  salvage,  and  also  i 
claims  for  wages,  which  are  brought  before  it,  thi 
Court  possesses  an  undoubted  power  to  decree 
sale  of  the  vessel  proceeded  against,  unless  tl 
demand  of  the  successful  suitor  be  satisfied.  Th 
jurisdiction  of  the  Court  in  these  matters  is  coi 
firmed  by  the  municipal  law  of  this  country  and  I 
the  general  principles  of  the  maritime  law ;  an 
the  title  conferred  by  the  Court  in  the  exercise  \ 
this  authority  is  a  valid  title  against  the  who! 
world,  and  is  recognized  by  the  courts  of  th 
country  and  by  the  courts  of  all  other  countriei 
What  then  would  be  the  consequence  if  I  were  t 
decree  the  monition  to  issue  as  prayed  in  the  pre 
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sent  instance?     As  regards  the   interest   of  the       i84i. 
American  purchaser,  it  would,  I  conceive,  be  alto-      '    ^^w^- 
gether  unnecessary ;  for  I  am  clearly  of  opinion     Trbmokt. 
that  the  register  is  not  required,  and  that  his  title  is 
sufficiently  established  by  the  document  issued  by 
the  Court  in  decreeing  the  sale  under  which  the 
purchase  has  been  made.     On  the  other  hand,  I 
feel  that  if  I  were  to  grant  the  application,  great 
inconvenience  might  arise  in  suggesting  a  doubt  as 
to  the  authority  of  the  Court  to  sell  and  give  a 
pod  title  in  futiure  cases  of  this  description.     If 
ttfi  monition  was  decreed,  it  must  issue  upon  the 
jnsumption  that  by  possibility  the  title  conferred 
hj  the  Court  would  not  be  perfect  unless  the  re- 
gister was  brought  in.     What  would  be  the  conse- 
f    quence  '!     Upon  the  present  occasion,  perhaps,  the 
monition  might  be  obeyed  ;  but  if  I  granted  this 
motion,  I  could  not  refuse  the  interposition  of  my 
authority  in  other  cases ;  and  in  many  instances  it 
;     might  occur  that  the  register  had  been  abstracted 
I     «r  conveyed  to  other  countries ;  or  the  party  in 
possession  might  obstinately  refuse  to  give  it  up, 
ttd  submit  to  an  attachment.     The  result  would 
hCf  that  a  distrust  of  the  title  conferred  by  the 
Court  might  be  raised  in  future  cases,  and  a  serious 
i'ijury  be  inflicted  upon  property  of  this  kind  sold 
^der  the  jurisdiction  of  the  Court,  by  inducing  an 
alarm  in  the  minds  of  purchasers  that  something 
^as  necessary  to  confer  a  valid  title  beyond  the 
document  issued  by  decree  of  the  Court.     It  has 
l^n  stated  that  similar  monitions  have  been  issued 
^  the  cases  of  British  vessels ;  but  these  cases,  it 
^  to  be  observed,  are  subject  to  a  different  con- 
aeration.     In  the  case  of  a  British  vessel  it  might 
^  necessary  to  require  the  delivery  or  production 

n2 
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1841.  of  the  register  at  the  custom-house,  and  the  Cc 
— ^ — '**^'^*  has  perhaps  exercised  authority  over  subjects 
Trihont.  this  country.  The  present  case  is  altogether 
ferent.  The  monition  is  prayed  against  the  ofB( 
agent  of  a  foreign  government,  who  asserts  tl 
he  was  acting  under  the  law  of  his  own  country 
withholding  this  register.  It  may  be  the  law 
the  United  States  that  the  register  of  this  ves 
having  been  delivered  into  the  possession  of  t 
consul,  he  is  prohibited  from  delivering  it  i 
How  am  I  to  know  this?  Under  the  circu 
stances  of  the  case,  therefore,  for  the  reasons  whi 
I  have  stated,  I  must  decline  to  grant  the  presc 
motion. 

Motion  rejected. 


THE  LUSITANO.    J.  A.  Dos  Sanctos. 

13m  January, 

TheCourtofAd^  TN  this  casc  the  Court  was  moved  to  decree 
iSterfwcto^iom-^  monition  against  a  party  in  possession  of  \ 
^\  the  prwiuc.  ship's  papers,  under  the  following  circumstances 
papers,  retaioed  The  affidavit  of  the  master,  to  lead  the  motion, 
u^n°thre°x'  forth  "  that  the  Lusitano,  a  Portuguese  schoor 
Se''ownm''lhe  ^hilst  ou  a  voyagc  from  Lisbon  to  Havre  de  Gn 
case  not  beiog    having  Suffered  damage  from  stress  of  weather 

an  ongioal  ^,  .  ^ 

cause  of  posses-  the  British  Channel,  was  compelled  to  bear  up  j 
the°Cour7woui(i  auchor  in  St.  Helen's  Road :  that  whilst  at  and 
to  make  a^***'  G.  W.,  a  Stranger  to  the  master,  came  on  board  i 
order  for  the      stated  to  the  master  that  he  must  go  with  hinc 

productioo  of 

the  ship's  papers  the  Portugucse  consul  at  Cowes,  and  take  his  sh 

the'cauK?    ^°  papers  with  him  :  that  the  master  beheving  him 

come  from  the  Portuguese  consulate,  having  tal 

the  papers,  proceeded  with  the  said  G.  W.  for  Co\^ 

and  when  near  Cowes  harbour,  a  boat  came  aloi 
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side,  and  N.  F.,  also  a  stranger  to  the  master,  from       i84i. 

on  board  such  boat,  represented  himself  as  the  Por ^"^nf- 

tuguese  consul,  and  demanded  the  schooner's  papers,     Lusitano. 
which  were  delivered  accordingly :  that  immediately  Mouiuon 
after  he  had  so  delivered  the  schooner's  papers,  the  Cowes  to  bring 
master  went  on  shore  with  the  saidG.  W.  and  the  i°portugSwe° 
said  N.  F.,  and  was  taken  by  them  to  a  house  which  J^^°*'  ^ 
he  supposed  to  be  the  house  of  the  Portuguese 
consul :  that  he  was  there  introduced  to  Mr.  D.,  by 
whom  he  was  persuaded  that  he  should  give  him  an 
Mthority  to  act  for  the  ship :  that  on  the  following 
Bioming,  in  consequence  of  orders  given  by  the 
master,  at  the  suggestion  of  Mr.  D.,  the  schooner 
was  brought  into  Cowes  harbour,  when  the  master 
leamt  for  the  first  time  that  he  had  been  imposed 
upon,  and  that  the  said  G.  W.  and  the  said  N.  F. 
were  in  fact  only  clerks  in  the  service  of  Mr.  D. : 
that  the  schooner  was  thereupon  immediately  re- 
moved by  the  directions  of  the  master,  and  taken 
to  Portsmouth,  where  she  was  put  under  the  pro- 
tection of  the  Portuguese  consul  at  that  port,  and 
ftoroughly  repaired."      The  affidavit  also   further 
«rt  forth,  "  that  at  the  time  of  her  removal,  and 
subsequent  thereto,  repeated  application  had  been 
nuule  to  Mr.  D.  to  restore  the  ship's  papers,  but 
^thout  success :  that  the  schooner  is  now  ready 
to  receive  her  cargo,  but  the  master  is  unable  to 
^^ship  the  same  and  to  proceed  on  his  voyage  with- 
^^t  obtaining  possession  of  the  said  papers :  that  a 
P'cat  part  of  the  cargo  is  of  a  perishable  nature, 
^'^d  a  serious  injury  will    accrue  in  consequence 
^  the  owners  of  the  cargo  and  also  of  the  ship  by 
'be  detention  of  the  schooner  at  Portsmouth,  &c." 

Haggard,  in  support  of  the  motion,  submitted — 
That  the  ship's  papers  had  been  obtained  from 
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1841.  the  master  by  a  palpable  misrepresentation,  and 
—!~  """"J?i  that  by  their  retention  the  owners  were  virtually 
Lusixrifo.  deprived  of  their  property  in  the  vessel,  as  she 
could  not  proceed  to  complete  her  voyage  without 
them ;  that  although  the  master  was  a  subject  of 
Portugal,  the  person  in  possession  of  the  papers, 
and  against  whom  the  monition  was  prayed,  was  a 
British  subject,  and  within  the  jurisdiction  of  the 
Coiurt.  The  case  was  therefore  fairly  entitled  to 
the  interposition  of  the  Court ;  and  although  no 
precedent  could  be  mentioned  precisely  in  point, 
upon  principle  the  Court  might  safely  entertain  the 
motion  under  the  equitable  authority  with  which  it 
was  invested. 

Per  Curiam. 
I  should  be  much  disposed  to  assist  the  owner 
of  this  vessel  under  the  circumstances  set  forth  iu 
the  master's  affidavit;  but  the  following  difficulty 
suggests  itself  to  the  mind  of  the  Court  in  relation 
to  the  application  which  is  now  made,  viz.  that  it 
is,  I  apprehend,  an  ordinary  practice  for  the  masters 
of  foreign  vessels  to  deliver  their  ship's  papers  to 
agents  in  this  country  upon  their  arrival.  If,  there- 
fore, monitions  might  be  demanded  in  all  cases  of 
this  kind,  the  Court  would  be  involved  in  the  in- 
vestigation of  many  questions  upon  which  it  would 
be  wholly  incompetent  to  decide.  Another  diffi- 
culty also  arises  from  the  consideration,  that  the 
present  case  is  not  an  original  cause  of  possession 
in  which  the  Court  would  have  the  power  to  make 
an  order  for  the  production  of  the  ship's  papers,  as 
incidental  to  the  cause.  I  am  asked  to  decree  the 
monition  upon  an  ex  parte  affidavit ;  and  if  I  granted 
the  application,  I  do  not  see  that  I  have  any  autho- 
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rity  to  enforce  the  monition  if  the  party  against       i84i. 
whom  it  should  be  taken  out  were  to  decline  to  — ! — ^^^^ 
bring  in  the  papers  or  fail  to  show  adequate  cause,     lushano. 
Unless  I  was  previously  satisfied  upon  this  point, 
however  strong  the  case  might  be,  and  this  case 
is  undoubtedly  a  strong  case  primd  facie,  I  should 
be  reluctant  to  issue  the  process  in  question.     I 
will  take  time  to  consider  the  appUcation. 

Upon  a  subsequent  Court  day  the  Court  finally 
diqwsed  of  the  motion^  with  the  following  observa- 
tion : — Having  considered  this  application  since  the 
foestion  was  last  before  me,  I  regret  to  say  that  I 
omnot  render  any  assistance  to  the  party  on  whose 
behalf  the  motion  has  been  made.  I  cannot  in  any 
feir  view  of  the  case  consider  it  as  a  cause  of  pos- 
session ;  and  the  vessel,  moreover,  is  a  foreign  vessel, 
and  Mr.  D.,  the  party  withholding  the  papers,  may 
possibly  have  a  lien  upon  them,  which  might  raise 
«  question  of  debt ;  and  this  Court,  in  dealing  with 
^ch  question,  would  be  exceeding  its  jurisdiction. 


THE  MINERVA.    Crawford. 

^  \3th  January, 

T^HIS  was  a  question  as  to  the  admissibility  of  a  !„  proceedings 
libel  in  a  cause  of  bottomry.  in  "»e  Coun  of 

The  suit  had  been  commenced  by  plea  and  proof,  iuitorise^atitied 
and  a  preliminary  objection  was  taken  to  the  form  ^n**^e*of 
of  the  proceeding  by  Addams  and  Harding,  on  be-  ^JJ^r^b '  act 
half  of  the  owners,  upon  the  ground  that  it  was  on  petition,  or 
objectionable  in  principle,  and  a  departure  from  the  pi^ff*  * 
established  practice  of  the  Court  in  cases  of  this  caJi*^fu>uom. 
kind.     That  the  usual  form  of  proceeding  was  by  ^  •dmitted. 
act  on  petition  and  affidavit,  and  the  admission  of  the 
libel  would  entail  a  hardship  upon  the  owners  of  the 
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1841.  vessel  proceeded  against,  and  would  also  establis 
— !i''*^"*''^'  an  inconvenient  precedent  in  future  cases.  Th 
MiNMVA.  bonds  of  bottomry,  it  was  well  known,  were  mo 
frequently  granted  by  the  masters  of  ships  in  tl 
ports  of  countries  far  distant  from  the  residences 
the  owners,  if  therefore  suits  for  their  recovei 
might  hereafter  be  brought  at  the  option  of  tl 
asserted  bondholder,  in  the  mode  now  attempted  1 
be  introduced,  the  consequence  would  be,  that  in 
majority  of  cases  of  this  description,  the  evident 
must  be  taken  by  commission  abroad,  and  a  grej 
increase  of  delay  and  expense  must  of  necessity  I: 
occasioned.  Such  would  be  the  result  in  the  presei 
case,  if  the  Court  should  admit  the  libel ;  and  at  a 
events,  the  owners  of  the  Minerva  were  entitled  t 
demand  security  for  the  costs  of  the  proceeding. 

In  support  of  the  libel.  Queens  Advocate  contrd," 
That  in  point  of  principle,  it  was  obvious  that 
proceeding  by  plea  and  proof  was  a  convenient  fon 
of  proceeding,  and  in  many  cases  indeed  was  indis 
pensable  to  elucidate  the  truth  of  the  facts  set  u 
on  the  one  side  and  the  other,  by  compelling  th 
evidence  of  reluctant  witnesses  and  the  answers  c 
the  parties  in  the  cause,  which  could  not  be  don 
by  the  more  summar}^  form  of  an  act  on  petitior 
That  the  ancient  mode  of  conducting  all  suits  ii 
the  Court  of  Admiralty  was  by  libel  and  proof,  an< 
although  in  the  modern  practice  of  the  Court  th 
more  summary  form  of  act  on  petition  and  alBdavi 
had  undoubtedly  prevailed,  it  was  still  open  to  th( 
suitors  to  elect  their  own  mode  of  proceeding,  an< 
that  their  right  to  such  election  had  been  recognizee 
by  the  Court  in  the  cases  of  the  Westmoreland  anc 
the  Sydney  case,  and  other  decided  cases. 
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Per  Curiam.  i84i. 

It  is  I  think  essential  to  the  fiirtherance  of  justice  _J_/'""^^' 
in  these  causes^  that  the  parties  in  the  suit  should     Minirva. 
be  at  liberty  to  choose  their  own  mode  of  proceed- 
ing, whether  by  act  on  petition,  or  in  the  more 
solemn  form  of  plea  and  proof,  and  for  this  reason, 
that  many  cases  might  occur,  in  which,  without  the 
exercise  of  this  liberty,  they  would  be  wholly  de- 
prived of  the  means  of  proof  necessary  for  the 
establishment  of  their  case.     For  instance,  as  it  has 
Jjeen  observed  by  the  Queen's  Advocate,  where  the 
evidence  of  reluctant  witnesses  or  the  answers  of 
tfce  adverse  parties  is  important  to  elucidate  the 
case,  it  is  clear  that  these  could  not  be  obtained  if 
the  proceedings  were  confined  to  an  act  on  petition, 
hecause  it  is  notorious  that  in  an  act  on  petition 
the  testimony  is  altogether  voluntary,  and  the  Court 
has  no  power  to  compel  a  man  to  make  an  affidavit. 
Again,  similar  difficulties  might  arise  in  cases  of 
feud,  where,  in  order  to  detect  the  real  truth  and 
fcundation  of  the  transaction,  it  may  be  necessary 
^  have  the  opportunity  of  cross  examining  the 
'ritnesses  that  are  produced.     If  therefore  the  ob- 
jection that  has  been  taken  to  the  admission  of 
^^^  libel  rested  simply  with  the  discretion  of  the 
^ourt,  I  should  be  disposed  to  reject  it,  but  I  ap- 
P^'ehend  that  it  is  not  a  matter  of  option  on  my 
P^tt.    Cases  have  been  cited  by  the  learned  counsel, 
^  ivhich  the  suitor's  right  to  proceed  by  plea  and 
P^oof  has  been  recognized  by  my  predecessors  in 
*'^is  chair,  and  I  myself  recollect  a  case  which  came 
J^^der  the  consideration  of  Lord  Stowell,  in  which 
^t  was  expressly  stated  by  that  learned  judge,  that  ^^^^^^ 
^^e  proceeding  by  plea  and  proof  was  the  ancient  theanciemitw 
^^w  of  the   Court   of  Admiralty ;   that  the  more  AdmUity.'  ^ 
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summary  proceeding  by  act  on  petition  and 
was  introduced  for  the  sake  of  convenien 
and  that  it  was  a  matter  of  right  in  any  sui 
ject  to  the  liability  for  costs,  to  choose 
mode  of  proceeding.  The  case  to  whicl 
was  a  case  of  collision,  but  I  well  recollect 
observations  of  Lord  Stowell  were  general, 
confined  to  cases  of  collision  only.  Upon 
therefore,  and  also  upon  the  precedent  o 
decisions,  I  am  clearly  of  opinion  that  the  bo 
in  this  suit  is  at  liberty  to  proceed  in  the  mo( 
adopted,  namely,  by  libel,  and  the  examii 
witnesses.  If  in  so  doing,  any  unnecessary 
or  hardship  shall  be  entailed  upon  the  o 
the  Minerva,  I  shall  feel  it  my  duty  to  proti 
from  any  such  burthen,  by  holding  the  boi 
responsible  for  the  costs  thereof,  even  al 
should  ultimately  pronounce  for  the  validi 
bond. 

As  I  am  bound  to  presume  that  the  b 
duly  executed,  I  cannot  make  an  order  of 
for  the  costs  until  I  see  some  special  re 
so  doing. 


\3ih  January, 

The  officers  and 
crews  of  king's 
ships  not  de- 
barred from 
suing  as  sal  tors. 
For  risk  and 
labour  en- 
countered in  a 
saWage  service, 
they  are  entitled 
to  remunera- 
tion upon  the 
same  footing  as 
other  salvors. 
Apportionment 
of^salvaee 
awardea. 


THE  WILSONS.     Hunter. 

TN  this  case  the  Wilsons  of  Sunderland 

tons  burthen,  whilst  on  a  voyage  from 
to  St.  Petersburg,  with  a  cargo  of  Italiar 
and  paintings,  struck  upon  the  Long  Sam 
Essex  Coast,  on  the  morning  of  the  7th  Mi 
Endeavours  were  made  during  the  day 
officers  and  crew  of  her  Majesty's  steamer  th 
assisted  by  the  crews  of  seven  smacks,  to 
vessel  off,  but  without  success.    On  the  i 
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morning,  a  considerable  portion  of  the  cargo  having        i84i. 
been  taken  out  by  the  exertions  of  the  same  parties,  i^f^^""**^- 
the  Wilsons  was  towed  off  the  sand  by  the  Boxer,    "'    "'**'**' 
and  safely  carried  into  Ramsgate  Harbour  by  some 
of  the  smacksmen.     The  claim  of  the  Boxer  to 
share  in  a  salvage  remuneration  was  opposed  by 
the  owners,  upon  the  ground  that  she  was  a  vessel 
fitted  and  maintained  at  the  public  expense,  and 
was  therefore  bound  to  have  rendered  her  assistance 
gratuitously  under  the  circumstances  of  the  case. 

For  the  officers  and  crew  of  the  Boxer,  Addams 
ttd  Robinson. 

For  the  smacksmen,  Dodsan  and  Harding. 

Per  the  owners,  Nicholl  and  Jenner. 

The  Court  was  of  opinion,  that  for  personal  risk 
*nd  labour  encountered  in  a  salvage  service,  the 
^cers  and  crews  of  king^s  ships  are  entitled  to 
^Vage  remuneration  upon  the  same  footing  as 
*her  salvors. 

^1800  awarded,  and  the  following  apportionment 
*^ected:  J6IOOO  to  the  officers  and  crew  of  the 
^oxer;  ^800  to  the  smacksmen.  The  appraised 
^^lue  of  the  Wilsons  and  cargo  was  ^7384. 


^^^bsequently  decreed  by  the  Court,  and  an  applica-  ^JH 
*^Oii  was  made  to  the  Court  on  behalf  of  a  mort-  ^"^ 


A  sale  of  the  vessel  and  a  part  of  the  cargo  was  Mortgagee  of 

the  Tessel  sold 
^  decree  of 
oort  allowed 

to  bid  as  a 

ff^gee  of  the  vessel,  that  he  might  be  allowed  to  bid  purchaser  when 
^^  a  purchaser,  when  the  ship  was  put  up  for  sale.    up^forTiS*^"* 

The  application  granted. 
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2\itJanu^.  THE  REWARD.    Hogg. 

t^^V'SJl!^  JN  this  case  the  Reward,  of  325  tons  burtheii, 
andaiowage  whilst  ou  a  vovaffe  from  London  to  Jamaica? 

senrice.  Towage  .  "i  i  i     -i  i 

service  coQ6Ded  encountcred  a  violent  gale,  and  drove  upon  tn^ 
haJcweil^^    Maplin  Sand  in  the  evening  of  the  27th  November^ 
dJiS?^"      1840.       On  the  following  morning,  the  weather 
^diy*        having  moderated,  she  was  backed  off  the  sand  bjT 
AffidaViu      means  of  the  sails,  with  the  loss  of  her  two  besl^ 
mu!t«B  e^tm-    anchors  and  cables,  and  the  starboard  end  of  th^ 
chincery' must  windlass  and  bulk-head  carried  away.     She  was  pro- 
cootaioiotbe    cecding  for  Sheerness  to  repair  the  damage  whea 
tionofthe'piaM  shc  fell  in  with  the  steam-tug  the  Nelson.     The 
where  they  were  ggj^^^gg  of  the  Nclson  wcro  acccptcd  by  the  master, 
and  the  Reward  was  towed  back  to  the  West  India 
Docks,  where  she  arrived  about  five,  p.m.,  of  the 
same  day. 

In  the  opening  of  the  argument,  the  admission 
of  three  affidavits  brought  in  by  the  salvors  was 
opposed  by  the  counsel  for  the  owners,  upon  the 
ground  that  they  had  been  sworn  before  a  master 
extraordinary  of  the  Court  of  Chancery,  and  the 
insertion  of  the  place  where  the  affidavits  had  been 
sworn  was  omitted  in  the  jurat. 

Burnaby  and  Robertson,  in  support  of  the  objec- 
tion, referred  to  an  Order  of  Court  made  by  Lord 
Chancellor  Clarendon,  a.d.  1661(a),  and  submitted  • 

That  where  a  delegated  authority  is  conferrecJ- 
by  commission  from  a  Court  of  law,  the  exercise  o^ 
that  authority  must  be  governed  by  the  orders  anc^ 
regulations  of  the  Court  from  which  it  emanates* 
If  certain  forms  are  directed  by  the  Court  to  b^ 

(a)  Beamcs'sG&ti,  Orders  of  High  Court  of  Chanc.  p.  SI  2. 
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observed  by  its  commissioner  in  the  discharge  of        i84i. 
his  functions,  it  is  the  duty  of  such  commissioner      -  ^^^^^^ 
strictly  to  adhere  to  the  forms  so  appointed.     It  is      Reward. 
imperative  upon  him  to  observe  these  forms ;  and 
upon  the  due  observance  of  them  on  his  part  must 
depend  the  validity  of  the  acts  done  by  him  in 
virtue  of  his  commission.     That  the  order  of  the 
Court  of  Chancery  which  had  been  neglected  by 
the  master  in  taking  the  affidavits  in  question  was 
not  a  mere  order  of  form,  indifferent  in  itself,  but 
one  of  the  greatest  importance,  because  it  was  well 
bown  that  the  authority  of  the  masters  extraor- 
finary  was  confined  vnthin  certain  limited  distances, 
*nd  any  affidavit  sworn  by  them  beyond  these  limits 
^as  a  mere  nulhty,  and  could  not  be  received  as 
J^al  evidence.      That  in  the  case  of  The  King  v. 
The  Justices  of  the  West  Riding  of  Yorkshire  (a), 
the  affidavits   filed  by  the  justices  in  answer  to 
the  rule  nisi  were  rejected  by  the  Court  of  King's 
^nch  upon  this  very  ground,  viz.  that  they  had 
J>^en  sworn  before  a  commissioner  appointed  by 
the  Court  of  King's  Bench,  and  the  order  of  the 
Court,  that  the  name  of  the  place  where  sworn 
^Hould  be  inserted  in  the  jurat,  had  not  been  com- 
plied with. 

Queens  Advocate  and  Addams  contrh. 

In  the  case  of  The  King  v.  The  Justices  of  the 
H^est  Riding  of  Yorkshire,  the  insertion  of  the  place 
^here  the  affidavits  were  sworn  had  been  expressly 
Ordered  by  the  Court  of  King^s  Bench,  and  the 
Affidavits  were  taken  before  a  commissioner  ap- 
pointed by  that  Court.  In  this  case  the  affidavits 
Xvere  taken  before  a  commissioner  of  another  Court, 

(a)  Maule  dj*  Sel  vol.  iii.  p.  494. 
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21flJaiiiMry. 


by  the  Court  of  Admiralty :  neither  had  it  been  in 
Rbwaso.  timated  by  the  Court  that  it  would  not  receive  sue 
documents  unless  the  name  of  the  place  where  the 
should  be  sworn  was  inserted.  On  the  contrary 
in  a  variety  of  cases  similar  affidavits  had  been  re 
ceived  by  the  registrar,  and  admitted  as  evideno 
by  the  Court,  in  which  the  insertion  of  the  plac 
where  sworn  had  been  altogether  omitted. 

Per  Curiam. 
I  think  the  Court  is  bound  to  sustain  the  objec 
tion  which  has  been  raised  in  the  present  instance 
The  affidavits  in  question  purport  to  have  beei 
sworn  before  a  master  extraordinary  in  Chancery 
who  derives  his  authority  solely  from  the  ap 
pointment  of  that  Court.  Upon  the  face  of  thesi 
affidavits,  it  appears  that  the  order  of  the  Court  o 
Chancery  has  not  been  complied  with  in  the  fom 
in  which  they  have  been  taken.  It  is  clear,  there 
fore,  that  they  would  not  be  received  as  admissibl 
evidence  in  proceedings  in  the  Court  of  Chancery 
and  it  would,  I  conceive,  be  an  anomaly  if  I  shoiU 
admit  them  as  evidence  in  this  Court.  Anothe 
reason  why  they  should  not  be  admitted  arises  fror 
the  circumstance  adverted  to  by  the  counsel  fo 
the  owners,  viz.  that  the  authority  of  the  master 
extraordinary  in  Chancery  is  confined  within  cei 
tain  limited  distances.  How  is  the  Court  t 
ascertain  whether  these  affidavits  have  been  pro 
perly  taken  within  the  prescribed  distance,  unles 
the  fact  is  duly  certified  in  the  jurat  ?  They  ma; 
have  been  taken  by  the  master  beyond  the  limits  o 
his  authority ;  in  that  case  they  would  be  a  men 
nullity.     However  false  their  depositions  might  be 
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the  witnesses  could  not  be  prosecuted  for  perjury.  ^,  iMi. 

iir     n  .  .1  11.1  1  r      0       J        21rt  January. 

Would  it  not  then  be  detnmental  to  the  attainment  — z; 

of  justice,  that  such  evidence  should  be  received.  Reward. 
which,  supposing  it  to  be  wilfully  false,  should  be  of 
a  kind,  or  taken  in  a  manner,  that  would  not  stand 
the  test  of  enquiry  in  a  criminal  Court  ?  For  these 
reasons  I  must  reject  these  affidavits ;  and  I  direct 
the  practice  in  the  registry  to  be  altered  in  future ; 
at  the  same  time,  as  it  has  been  stated  to  the  Court, 
that  similar  documents  have  been  heretofore  re- 
ceived as  evidence,  I  shall  give  the  salvors  the  op- 
portunity of  having  the  affidavits  resworn. 

The  objection  was  afterwards  waived  by  the 
counsel  for  the  owners,  and  the  case  was  heard 
Dpon  its  merits ;  and  in  delivering  its  judgment  the 
Court  observed — 

"  In  the  course  of  the  argument  it  has  been  con- 
tended by  the  counsel  for  the  owners,  that  the 
service  which  has  been  rendered  in  this  case  is  a 
niere  towage  service ;  and  that  the  sum  of  J£l7, 
^hich  has  been  tendered,  is  a  sufficient  remune- 
'*tion,  being  at  the  rate  established  for  towing  a 
^^Bsel  from  the  Nore  to  London,  according  to  a 
Prttited  scale  of  the  company  to  which  the  Nelson 
'^longs.  In  my  judgment,  the  service  of  the  sal- 
^^^8  is  a  service  of  a  higher  nature.  I  apprehend 
'*^^t  mere  towage  service  is  confined  to  vessels  that 
lave  received  no  injury  or  damage,  and  that  mere 
•^Mrage  reward  is  payable  in  those  cases  only  where 
'«e  vessel  receiving  the  service  is  in  the  same  con- 
ation she  would  ordinarily  be  in  without  having 
"^countered  any  damage  or  accident." 

The  sum  of  ^80  awarded.     The  value  of  the 
**iip  and  cargo  was  ^8000. 
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9th  February.  ^HE    HARMONIE.       PrAHM. 

The  right  of  a  TN  this  cosc  the  Swedish  ketch,  the  Harmoi 
Si?rm.te.  arrested  by  warrant  of  the  Court,  under  t 
jji^n  w,*j2.  visions  of  the  act  3  &  4  Vict.  c.  65,  for  nee 
•esnon  for  the  supplied  to  the  Said  vessel,  amounting  to  <£25 : 
pwri  until  the  No  appearance  being  given  for  the  owner 
fo^^SJ^of"  vessel,  the  usual  defaults  were  granted,  { 
SfanthStTof  P^^^^  decretum  was  signed, 
the  Court  of  In  executiug  the  commission  of  sale  dec 

when^e^shipis  the  Court,  it  was  ascertained  that  the  sails 
iteoffiw^er  i^^g  to  the  vessel  were  in  the  possession  of  . 
ainjnantof the  Smith,  a  sailmaker,  who  refused  to  give  tl 
MonitioQ  upou  the  grouud  that  the  sails  had  been  1< 
SSer\^bJing  him,  prfor  to  the  arrest  of  the  vessel,  by  Pra 
||J^j2  vl^°  master,  in  order  to  their  being  repaired  ;  th 
directed  to  iuoe.  repairs  had  been  effected,  and  that  the  chai 

the  same,  amounting  to  the  sum  of  ^18  : 1' 

not  been  paid. 

Under  these  circumstances — 
Addams  moved  the  Court  to  decree  a  mon 
issue  against  Andrew  Smith,  to  deliver  up  t 
to  the  custody  of  J.  S.,  the  person  in  charge 
ship  under  the  warrant  of  the  Court. 

The  motion  was  opposed  by  Nicholl^  wl 
mitted — 

That  the  sailmaker  had  a  lien  upon  th( 
and,  under  the  general  law,  he  was  justifiec 
taining  them  in  his  possession  until  the  am 
the  repairs  should  be  paid. 

Per  Curiam. 
Undoubtedly  the  sailmaker  has  a  lien  upo 
sails  to  the  amount  of  the  repairs  he  has*  ei 
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and  under  the  general  law  he  would  be  justified  in        i84i. 
retaining  possession  of  them  till  his  debt  is  paid,  — — ^^^^^' 
against  the  owners  or  others  seeking  to  dispossess    hawTonie, 
him.    As  against  the  authority  of  this  Court,  how- 
ever, he  has  no  right  to  detain  them  when  the  ship 
is  in  possession  of  its  officer,  under  a  warrant  from 
the  Court.     The  Court  can  protect  the  sail  maker 
in  his  just  rights. 

Monition  directed  to  issue. 


THE    HARMONIE.       PrAHM.  gth  February. 

T^HIS  was  an  application  in  the  same  case,  for  an  Aq  attachment 
attachment  to  issue  against  Samuel  Browse,  for  a  ib^J^^rJ 
unrigging  and  carrying  away  part  of  the  stores  of  ||5id''^"*'^°^off 
the  vessel  whilst  in  possession  of  the  officer  of  the  for  noDpajmeDt 
Court.  The  affidavit  to  lead  the  motion  set  forth —  jxHtiJotof  thT 
That  on  the  2nd  day  of  January,  Samuel  Browse,  il^X,Iu„* 
the  lessee  of  the  tolls  of  the  harbour  of  Brixham,  IJ«  ^"^^y^^i 

the  officer  of  the 

Accompanied  by  Samuel  Saunders  and  others,  came  Court. 
^n  board  the  Harmonie,  and  demanded  payment  of 
the  sum  of  £7  :  10^.  for  harbour  dues  ;  that  it  was 
thereupon  stated  to  the  said  S.  B.  that  the  depo- 
nents could  not  pay  them,  but  that  an  application 
^ust  be  made  to  the  Admiralty  Court  upon  the 
subject ;  that  the  said  S.  B.  took  no  notice  of  such 
statement,  but  notwithstanding  that  the  vessel  was 
then  under  arrest  by  the  authority  of  the  Court, 
^nd  that  a  commission  for  the  sale  thereof  had 
issued  from  the  Court,  immediately,  with  the  assist- 
ance of  the  said  S.  Saunders  and  others,  he  com- 
menced cutting  away  part  of  the  rigging  of  the 
Vessel,  and  carried  away  therefrom  in  two  carts, 
^hich  he  had  provided  for  such  purpose,  the  fol- 

VOL.  I.  o 
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•Hahmoniic 


lowing  articles  belonging  to  the  vessel,  viz.  the  best 
bower  anchor,  three  booms,  two  gafts,  mast  of  the 
jolly  boat,  eight  pieces  of  rope,  being  a  portion  of  the 
ri^ng  which  they  had  cut  away  together  with  one 
mooring  stem  fast ;  that  such  the  conduct  of  the  said 
S.  B.  is  very  prejudicial  to  the  sale  of  the  vessel,  and 
that  the  articles  taken  by  him  were  included  in  the 
printed  inventory  of  the  intended  sale  of  the  stores 
and  materials  of  the  vessel ;  that  the  said  S.  B.  was 
fully  aware,  as  deponent  believes,  of  that  fact,  as 
also  of  the  vessel  being  under  arrest  by  authority  of 
the  Court  of  Admiralty,  and  of  the  appointment  of 
the  commission  for  the  sale  thereof,  &c. 

Attachment  directed  to  issue  as  prayed. 


(khMmtek. 


Inai 


a  salvage  wmar 
oeration  be- 
tween the 
owners  and 
crew  of  a  salving 
vessel,  the  share 
of  the  owners 
will  not  be  in- 
creased by  the 
probable  vitia- 
tion of  a  policy 
of  assurance  ei- 
fected  upon  the 
ship. 

10  directing 
an  apportion- 
ment, the  Court 
will  consider 
every  vessel  as 
uninsured. 


THE  DEVERON. 

T^HIS  was  a  question  as  to  the  apportionment  of 
a  salvage  remuneration  for  services  rendered  to 
the  brig  Deveron  of  Glasgow,  by  the  master  and 
crew  of  the  Eleanor. 

The  vessel  was  discovered  by  the  salvors  near  the 
great  bank  of  Newfoundland,  on  the  morning  of 
30th  November,  1840,  and  when  boarded,  she  was 
found  to  be  laden  with  timber,  but  wholly  aban* 
doned,  without  chart  or  compass,  or  any  documents 
on  board,  with  five  feet  water  in  the  hold,  and  the 
rudder  carried  away.  A  temporary  rudder  was 
constructed  by  the  salvors,  and  the  mate  and  five 
of  the  crew  were  put  on  board  from  the  Eleanor, 
and  under  them  she  was  safely  navigated  to  the 
port  of  Plymouth,  where  she  arrived  on  the  2nd 
of  January,  1841. 

The  agreed  value  of  the  ship  and  cargo  was 
<£3200,  and  a  moiety  of  that  sum  was  tendered  by 
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the  owners  of  the  Deveron,  and  accepted  by  the 
salvors.  A  question  was  now  raised  between  the 
owners  and  the  master  and  crew  of  the  Eleanor,  as 
to  the  distribution  of  the  sum  tendered  which  had 
been  brought  into  the  registry. 

Addams  and  Robinson,  for  the  owners,  urged — 
The  probable  risk  of  damage  the  Eleanor  had 
incurred  by  the  subtraction  of  the  mate  and  five 
of  her  crew,  and  the  consequential  loss  which 
tlie  owners  had  sustained  in  the  delay  of  the 
vrival  of  their  ship  and  cargo  in  England;  it  was 
also  urged  that  an  insurance  had  been  effected 
Qpon  the  Eleanor  by  the  owners,  and  if  that  vessel 
had  been  lost,  the  policy  of  insurance  might  have 
been  vitiated  by  the  circumstance  of  the  Eleanor 
having  been  short-handed.  The  following  cases  of 
apportionment  were  cited — The  Waterloo  (2  Dod- 
*on^  433) ;  The  Howard  (3  Haggard,  256) ;  The 
*f  artha  (3  Haggard,  434)  ;  The  Columbia  (3  Hag- 
g^^d,  428);  The  Albion  (3  Haggard,  254);  Defi- 
^oe  (3  Haggard,  256) ;  Hope  (3  Haggard,  423). 

-Haggard  and  Robertson,  contrd,  for  the  master 
^^c3  crew  of  the  Eleanor. 

The  Court  directed  the  following  apportionment : 
^■^00  to  the  owners  of  the  Eleanor ;  ^£200  to  the 
™^^ter ;  <£200  to  the  mate  ;  <£300  to  the  five  sea- 
''^^n  who  navigated  the  Deveron  to  Plymouth ;  and 
^•^OO  to  the  rest  of  the  crew  who  remained  on  board 
**^^  Eleanor. 

In  delivering  its  sentence,  the  following  obser- 
^^-tion  was  thrown  out  by  the  Court — 

**  It  has  been  urged  in  aggravation  of  the  risks 
^^  burred  by  the  owners  of  the  Eleanor  in  this  case, 

o2 
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that  their  vessel  was  insured,  and  if  she  had  be 
lost,  the  policy  of  insurance  might  have  been  vitial 
by  the  withdrawal  of  the  mate  and  the  five  bar 
who  were  put  on  board  the  Deveron.  In  my  vi 
of  it,  this  circumstance  cannot  be  allowed  in  a 
degree  to  influence  the  decision  of  the  present  qu 
tion.  It  would,  I  conceive,  be  productive  of  gn 
inconvenience,  if  in  deciding  these  cases,  I  shoi 
enter  into  the  consideration  whether  a  policy  of 
surance  would  be  vitiated  or  not.  The  considerati 
would  often  involve  questions  of  considerable  nice 
and  would  impose  no  slight  difficulty  upon  t 
Court-  Upon  this  point,  I  have  already  express 
my  opinion  in  former  instances,  and  I  shall  contin 
to  adhere  to  the  rule  I  have  heretofore  adopb 
viz.  in  apportioning  the  remuneration  in  salva 
causesri  shall  consider  every  vessel  as  uninsured 


\9lh  March. 

Where  a  light 
tMiel  with  the 
wind  ft«e  meets 
a  laden  ?etael 
close  hauled,  it 
is  the  duty  of 
the  former  to 
give  way,  and 
the  latter  is  to 
keep  her  course. 


THE  HARRIETT.     Bulmer. 

T^HIS  was  a  cause  of  damage  by  collision,  pi 
moted  by  the  owners  of  the  Woodpark  agair 
the  brig  Harriett,  her  tackle,  apparel,  &c. 

The  act  on  petition  of  the  Woodpark  set  fori 
that  the  Woodpark  sailed  from  the  port  of  Ty 
on  the  29th  September,  1840,  manned  with 
crew  of  nine  persons,  including  the  master,  a 
laden  with  a  cargo  of  coals  bound  to  Gravesei 
That  at  about  II  p.m.  of  the  1st  October,  th< 
being  then  on  deck  the  master  and  the  whole  of  1 
crew,  a  ship  (which  proved  to  be  the  Harriett,  t 
vessel  proceeded  against)  was  seen  on  her  lee  bo 
at  the  distance  of  about  half  a  mile.  That  t 
Woodpark  was  sailing  at  the  time  at  the  rate 
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about  three  knots  an  hour,  having  her  whole  sails 
set,  and  keeping  her  reach   starboard  tack,  close 
hauled,  the  wind  being  W.N.W.,  and  the  vessel 
which  was  observed  approaching  was  seen  to  be  in 
ballast,  and  bearing  in  the  direction  of  the  Wood- 
park's  bow,  and  that  her  course  was  N.E.     That 
the  said  ship  was  hailed  to  bear  up  by  the  mate  of 
the  Woodpark,  but  no  answer  was  returned,  nor 
any  notice  whatever  taken  of  such  hailing,  until  the 
said  vessel  came  within  about  her  own  length  from 
the  Woodpark,  when  her  helm  was  altered  to  the 
te^rboard,  and  she  ran  directly  in  the  Woodpark's 
larboard  bow,  striking  with  such  violence  as  to  stave 
the  larboard  bow  down  to  the  water's  edge,  and  to 
break  her  stem  breast  hooks,  knight  timbers,  and 
deck  beam,  besides  doing  her  other  serious  damage, 
kc.    That  the  wind  at  the  time  being  W.N.W., 
and  the  course  of  the  Harriett  N.E.,  she  had  the 
wind  two  points  abaft  the  beam,  and  consequently 
had  the  entire  command  of  the  sea,  under  which 
circumstances  it  was  clearly  the  duty  of  those  on 
hoard  of  her  to  have  put  her  helm  aport,  in  order 
to  pass  to  leeward  of  the  Woodpark,  instead  of 
which  they  put  her  helm  astarboard,  and  thereby 
wholly  and   entirely   occasioned   the    coUision   in 
question  in  the  case. 

On  the  part  of  the  Harriett  it  was  alleged  in 
^ply.  That  it  was  excessively  dark  on  the  night 
^^  the  1st  October  last,  and  at  the  time  when  the 
collision  took  place,  the  Harriett  was  on  the  lar- 
^ard  tack,  and  her  course  was  N.E.,  and  the  wind 
N.W.,  and  not  W.N.W. ;  that  the  whole  of  the 
cre\v  were  on  deck,  J.  D.,  the  carpenter,  being  on 
the  look  out  forward,  standing  on  the  larboard  side 
^f  the  forecastle,  and  S.  S.  the  mate,  and  one  of  the 
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iMi.       crew  being  also  on  the  forecastle  on  the  look 

that  J.  D.  the  carpenter,  was  the  first  of  the 

Habubtt.  ^^^  discovered  the  Woodpark,  which  was  at 
time  at  the  distance  of  about  three  or  four 
length  on  the  lee  bow  of  the  Harriett.  Tha 
said  J.  D.  immediately  sung  out  to  the  man  a 
helm  of  the  Harriett  "  Put  your  helm  hard  d 
luff;"  that  the  order  was  instantly  attended  to 
the  Harriett  came-to  directly,  and  her  head 
took  her  a-back.  That  the  Woodpark  would,  i 
had  kept  her  course^  have  gone  clear  of  the  Hai 
but  that  she  then  put  her  helm  down,  and 
across  the  course  of  the  Harriett  That  ii 
diately  on  observing  this,  the  master  of  the  Ha 
ordered  the  helmsman  to  put  the  helm  hard  d 
with  the  view  of  coming  round  on  the  opposite 
but  that  the  Woodpark  directly  came  in  col 
with  her  sails  full  at  the  time,  striking  the  Ha 
on  the  starboard  bow,  her  bowsprit  being  undc 
bowsprit  of  the  Harriett,  and  the  stays  of  the  \^ 
park  lay  locked  in  the  Harriett's^  bowsprit  and  j 
That  no  hailing  was  heard  by  any  of  the  crc 
the  Harriett,  nor  any  thing  to  indicate  the  appi 
of  the  Woodpark,  until  she  was  discovered  as  j 
said,  and  that  the  distance  at  which  she  was 
seen  by  J.  D,  the  carpenter,  was  the  extreme 
tance  at  which  a  vessel  would  be  seen  in  the  i 
and  at  the  time  when  the  collision  took  plac 
persons  keeping  a  good  and  proper  look  out ; 
there  was  a  good  and  proper  look  out  kept  on  1 
the  Harriett  at  the  time  of  the  collision,  and  i 
the  circumstances  of  the  case,  the  means  take 
the  Harriett  to  avoid  a  collision  were  propei 
seamanlike,  and  that  the  accident  arose  fron 
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conduct  of  those  on  board  the  Woodpark  in  altering 
her  course  as  she  approached  the  Harriett,  &c.  &c. 

The  case  was  argued  before  Trinity  Masters  by — 
Addams  and  Curteis,  for  the  owners  of  the  Wood- 
paxk. 

Queen's  Advocate  and  Harding,  contrd. 

Per  curiam.     Dr.  Lushington. 
The  facts  of  the  case  have  been  fully  discussed  in 
the  arguments  of  the  learned  counsel  who  have 
addressed  the  Court,  and  they  require  but  few  ob- 
servations from  the  Court  upon  the  present  occa- 
rion.    In  the  course  of  the  argument,  it  has  been 
admitted  by  the  counsel  for  the  Harriett,  that  there 
w^as  a  deviation  on  the  part  of  that  vessel  from  the 
ordinary  rule  of  navigation  in  the  present  instance, 
but  such  deviation,  it  has  been  argued,  was  justified 
by  the  particular  circumstances  of  this  case.     Now 
as  I  consider  it  of  the  highest  importance  that  the 
rule  of  navigation  in  question  should  be  generally 
known  and  attended  to,  I  may  here  state  what,  under 
tl^e  circumstances  of  the  case,  is  my  own  impres- 
^on  with  respect  to  such  rule.    I  conceive  the  rule  to 
^  this  :  that  where  a  laden  vessel,  being  in  the  place 
^^  situation  in  which  the  Woodpark  is  stated  to  have 
*^eu,  is  proceeding  from  the  north,  with  the  wind 
f *  N.W.  or  W.N.W.,  and  a  light  vessel  is  approach- 
ing to  the  north  on  the  larboard  tack,  the  latter  is 
^  go  before  the  wind  and  port  her  helm,  and  the 
^^her  is  to  keep  her  course.     Such  is  admitted  to  be 
^ne  rule  by  the  counsel  for  the  Harriett,  but  they 
**ave  contended  that  the  circumstances  of  this  par- 
^^cular  case  form  an  exception  to  the  rule.     Now, 
Whoever  sets  up  an  exception  to  a  general  rule  so 
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important  as  this^  is  bound  to  prove  that  facts  an< 
-  circumstances  occurred  which  rendered  the  rule  itsel 
no  longer  applicable.     On  the  part  of  the  Harriet 
therefore  such  facts  must  be  shown  as  will  justify 
the  departure  from  the  general  rule,  and  the  adop 
tion  of  the  course  which  has  been  pursued  by  the 
master  and  crew  of  that  vessel  upon  the  preseni 
occasion.     What  then  are  the  facts  of  the  case  as 
alleged  on  the  one  side  and  on  the  other  ?    The  first 
point  in  dispute  is  as  to  the  quarter  of  the  wind. 
On  the  part  of  the  Woodpark,  it  is  asserted  to  have 
been  W.N.W. ;  on  behalf  of  the  Harriett,  it  is  stated 
to  have  been  N.W.     Now  the  only  effect  of  this 
difference  in  the  respective  statements,  I  apprehend 
would  be  this,  that  assuming  the  Harriett's  account 
to  be  correct,  she  would  have  had  two  points  free ; 
on  the  other  hand,  assuming  the  Woodpark's  state- 
ment to  be  correct,  she  would  have  had  nearly  four 
points  in  her  favour.    But  whether  the  wind  was 
W.N.W.  or  N.W.,  it  was,  I  apprehend,  equally  the 
duty  of  the  Harriett  to  have  ported  her  helm,  and 
not  put  it  astarboard.     Again,  it  has  been  stated  in 
support  of  the  Harriett's  case,  that  the  night  was 
exceedingly  dark,  and  this  fact  is  not  in  any  degree 
controverted  in  the  cause,  but  admitting  the  fact  to 
be  as  stated,  that  the  night  was  so  dark  that  the 
persons  on  board  the  Harriett  could  only  see  a  very 
short  distance  from  the  vessel ;  this  circumstance 
would  only  render  it  the  more  incumbent  upon  the 
crew  of  the  Harriett  to  keep  a  good  look  out,  and 
not  to  depart  from  the  general  rule,  unless  com- 
pelled to  do  so  by  absolute   necessity.     Another 
fact  is  stated  on  behalf  of  the  Harriett,  which  ap- 
pears to  me  of  much  greater  importance,  viz.  that 
when  the  Woodpark  was  first  perceived  from  the 
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deck  of  the  Harriett^  she  was  seen  on  the  lee  side^  i84i. 
and  the  vessels  were  so  close  upon  each  other,  that  -^  ^'"^*' 
I  if  she  had  ported  her  helm  she  would  have  run  yj 
down  the  other  vessel.  The  fact,  gentlemen,  (ad- 
dressing the  Trinity  Masters,)  that  the  Woodpark 
was  so  seen  on  the  lee  side  of  the  Harriett  is  directly 
denied  by  the  Woodpark,  and  it  has  been  pressed 
in  argument  by  the  counsel  for  that  vessel,  that  it 
was  impossible  she  could  have  been  seen  in  such 
position  from  the  deck  of  the  Harriett.  Upon  this 
point,  I  must  leave  it  entirely  to  your  nautical  ex- 
perience to  determine  whether  in  the  direction  in 
iriiich  the  two  vessels  were  respectively  sailing,  the 
persons  on  board  the  Harriett  could  have  seen  the 
Woodpark  on  her  lee  side  or  not.  Lastly,  it  has 
been  urged  on  behalf  of  the  Harriett,  that  the  acci- 
dent was  entirely  occasioned  by  the  conduct  of  the 
persons  on  board  the  Woodpark  in  putting  her  helm 
•port,  and  by  so  doing,  coming  directly  down  upon 
the  Harriett.  In  order  to  arrive  at  this  conclusion, 
wery  statement  on  the  part  of  the  Harriett  must 
fe  assumed  to  be  correct,  and  every  statement  on 
kehalf  of  the  Woodpark  to  be  false,  because  it  is 
expressly  averred  on  behalf  of  the  Harriett,  that 
the  accident  arose  from  the  Woodpark's  changing 
W  course ;  whilst,  on  the  other  hand,  it  is  con- 
tended for  the  Woodpark,  that  she  kept  her  course 
*Dd  did  not  alter  it  in  the  slightest  degree. 

The  questions  then,  gentlemen,  for  your  consi- 
deration, are  the  following:  First,  Whether  the 
Harriett  pursued  a  proper  course  in  starboarding 
W  helm  ?  and  secondly,  assuming  the  statement  of 
the  Woodpark  to  be  true,  whether  the  master  of  that 
Vessel  was  right  in  not  altering  his  course  ? 
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The  Trinity  Masters  were  of  opinion^  that, 
the  circumstances  of  the  case,  the  Harriett  1 
the  wind  free,  and  the  Woodpark  being  close  h 
it  was  the  duty  of  the  former  to  have  given 
and  that  the  accident  was  occasioned  by  the  H 
in  not  having  put  her  helm  aport. 

Damage  pronounced  for  with  co 


Liability  of  bail. 
Sureties  are  only 
bound  to  the  ex- 
tent of  the  obli- 
piation  expressed 
in  their  bond, 
but  not  beyond 
its  plain  and 
obvious  mean- 
ing. 

Any  depar- 
ture from  the 
original  agree- 
ment by  private 
arrangement  be- 
tween the  prin- 
cipal and  the 
obligee,  will 
cancel  the  lia- 
bility of  the  sure- 
ties.   Once 
discharged,  the 
obligation  can 
never  be  re- 
vived in  its 
former  shape 
against  them — 
Bail  dismissed. 


In  Easter  Term,  1842,  a  further  question 
in  this  case  with  respect  to  the  liability  of  th 
for  the  amount  of  the  damage  and  the  costs  awi 
the  owner  having  become  a  bankrupt.  The  ci: 
stances  under  which  the  question  arose  are 
noticed  in  the  judgment  of  the  Court,  and  f< 
sake  of  convenience,  the  judgment  is  publish 
the  following  report,  although  out  of  its  p 
order  in  point  of  time. 

The  question  was  argued  by  Haggard^  on  1 
of  the  bail. 

By  Addams  and  Curteis,  for  the  owners  o 
Woodpark. 

Judgment. — Dr.  Lushington. 
The  questions  which  have  been  raised  in  th( 
sent  instance  are  fortunately  of  rare  occurr 
The  Court  is  not  very  familiar  with  the  doci 
which  they  involve ;  and  when  they  do  occur 
impose  some  difficulty  upon  the  Court,  and  re 
great  deliberation  as  to  the  facts,  circumstance 
principles  upon  which  they  are  to  be  decided, 
facts  of  the  case  before  me  are  shortly  these 
Harriett  was  arrested  in  a  cause  of  damage,  a 
instance  of  the  owners  of  the  Woodpark.     Bai 
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given  in  the  usual  form ;  and  in  March^  1841^  the 
cause  came  on  for  hearing,  when  the  Court  pro- 
nounced for  the  damage  sued  for,  and  condemned 
the  owners  of  the  Harriett  in  the  damage  and  the 
costs  of  the  proceedings,  referring  the  amount  to 
be  settled  by  the  registrar  and  merchants  in  the 
usual  manner.     According  to  the  minutes  of  the 
Court,  it  appears  that  nothing  further  was  done  in 
the  case  until  the  6th  of  July,  when  the  proctors 
far  the  party  suing  alleged,  and  the  proctor  for  the 
Birriett  admitted,  the  damage  in  question  to  amount 
ttfte  sum  of  £360 ;  and  at  the  same  time  a  mo- 
Mfion  was  extracted  against  the  owner  of  the  Har- 
oett  and  the  bail  for  the  payment  thereof.     If  I 
had  been  apprised  of  the  facts  at  the  time,  I  should 
have  doubted  whether  a  monition  against  the  bail 
could  properly  have  been  decreed.     It  further  ap- 
pears by  the  minutes,  that  upon  the  Default-day, 
the  4th  of  August,  the  monition  was  returned  per- 
sonally served  upon  the  several  parties,  and   an 
attachment  was  prayed  against  them.     The  motion 
^as  heard  by  the  Dean  of  the  Arches,  sitting  for 
the  Judge  of  this  Court,  and  he  directed  it  to  stand 
over  to  the  next  Default-day.     A  bill  of  costs  was 
then  porrected  by  the  proctor  for  the  party  suing, 
^hich  was  taxed  as  usual,  and  a  monition  for  the 
Payment   of  such  costs  was   decreed  against  the 
^'^er  of  the  Harriett  and  her  bail.     This  monition 
^^  returned  duly  executed  upon  the  8th  of  Sep- 
*^ixiber ;  and  upon  the  same  day  the  proctor  for 
''^^  party  suing  alleged  the  owner  of  the  Harriett 
^  be  a  bankrupt,  and  prayed  an  attachment  against 
'*^^  bail,  for  payment  of  the  amount  of  damage  and 
-^^Hts,     The  suiTOgate  before   whom  the   motion 
"^^8  made  again  directed  the  matter  to  stand  over ; 
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and  upon  the  4th  of  November,  the  Court  was  again 
moved  to  decree  an  attachment  against  the  bail,  for 
disobedience  of  the  monition  for  payment  of  the 
damage  and  costs. 

An  appearance  was  then  given  for  the  bail,  who 
prayed  to  be  heard  on  petition  in  objection  to  the 
attachment ;  and  upon  the  12th  of  November,  an 
act  on  petition  was  brought  in  on  their  behalf, 
alleging  that  they  were  released  from  their  liability 
by  the  effect  of  the  proceedings  which  had  taken 
place  upon  the  6th  of  July.  To  this  petition  an 
answer  was  returned  by  the  owners  of  the  Wood- 
park,  denying  that  they  were  in  any  manner  dis- 
charged from  their  liabilities  as  bail,  and  prayings 
in  the  conclusion  of  the  reply,  that  the  bail  might 
be  compelled  to  the  due  payment  of  the  amount  of 
the  damage  and  costs  pronounced  for,  and  also 
condemned  in  the  further  costs  of  the  act  on  pe- 
tition. It  may  now  be  expedient  to  state  the  ground 
upon  which  it  is  contended  that  the  bail  was  re- 
leased by  what  took  place  upon  the  6th  of  July. 
The  fact  rehed  on  is  this, — ^that  the  owners  of  the 
Woodpark,  having  procured  a  decree  for  the  da- 
mage, and  a  reference  to  the  registrar  and  mer- 
chants, to  ascertain  the  amount,  proceeded  to  settle 
that  amount  by  private  negotiation,  without  at  all 
referring  to  the  bail ;  and  that  the  bail  were  not 
informed  of  such  negotiation  until  after  the  12th 
of  June,  when  a  letter  was  addressed  to  Mr.  Mar- 
shall, one  of  the  bail,  of  the  following  tenor ; — 


"  Dear  Sir, 

"  After  a  great  deal  of  trouble  I  have  at  last 
got  the  damage  matter  for  Woodpark  and  Harriett 
settled  by  payment  of  £369,  at  two,  four,  and  six 
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I  months  from  this  date^  for  notes  payable  with  you, 
and  your  joining  your  name  with  mine.  You  will 
therefore  much  oblige  me  by  joining  in  the  same, 
and  I  will  provide  in  time  for  them  at  maturity. 

"  Remaining  yours,  &c." 

To  this  letter  Mr.  Marshall,  in  reply,  sent  the 
answer: — 
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«  Dear  Sir, 
"  I  have  this  morning  received  your  letter  of 
tenth  instant,  asking  me  to  join  you  in  security 
fcr  the  payment  of  £369,  at  two,  four,  and  six 
iMths,  for  the  claim  of  the  ship  Woodpark,  for 
Amage  done  by  the  Harriett,  and  to-day  Mr.  W. 
called  upon  me  with  the  bills.  I  really  think,  be- 
fcre  you  drew  the  bills,  it  would  have  been  the 
correct  course  to  have  asked  me  whether  I  would 
do  80.  The  fact  is,  transactions  of  this  nature  are 
not  what  I  like.  You  must  therefore  permit  me  to 
decline  joining  you  in  the  security." 

It  is  sworn,  and  not  denied,  that  this  was  the 
ft^t  intimation  which  Mr.  Marshall  received  of  the 
D^otiation  which  had  been  effected  out  of  Court ; 
Mid  Mr.  Gore,  the  other  bail,  swears  that  he  knew 
"nothing  of  the  proceedings  which  had  taken  place^ 
^til  he  was  served  with  the  monition  in  1841. 

On  behalf  of  the  bail  it  is  also  further  alleged^ 
^Bt  if  the  reference  to  the  registrar  and  merchants 
^  been  duly  made,  and  the  ordinary  steps  had 
Gen  adopted,  there  was  ample  time  for  the  party 
^iug  to  have  enforced  the  payment  of  the  damage 
^d  costs  from  GilUes,  the  owner  of  the  Harriett, 
Gfore  he  became  a  bankrupt.  Under  this  state  of 
^^,  I  have  now  to  determine  upon  the  law  to  be 
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applied  to  the  circumstances  of  this  case ;  and  the 
-  first  inquiry  must  be,  what  is  the  principle  of  law 
which  I  must  take  as  my  guide  ?     The  answer  is, — 
the  same  principle  which  applies  in  cases  of  prin- 
cipal and  surety ;  and  in  applying  this  principle  to 
the  present  case,  I  must  be  governed  by  the  same 
rules  which  prevail  in  the  courts  of  law  and  equity; 
for  I  know  of  no  general  principles  of  maritime 
law  which  differ  from  the   rules  of  other  courts. 
If  a  court  of  equity  would  relieve,  and  a  court  of 
law  could  not,  I  consider  that  it  would  be  my  duty 
to  afford  that  relief  under  the  circumstances  of  the 
present  case.     The  jurisdiction  which  I  exercise  is 
an  equitable  as  well  as  a  legal  jurisdiction,  and  I 
must  relieve  the  parties  in  this  suit,  if  they  are  en- 
titled to  be  relieved  in  law  or  in  equity.     It  is  there- 
fore unnecessary  for  me  to  enter  into  a  distinction 
whether  the  relief  is  at  law  or  in  equity.     Having 
thus  considered  and  settled  what  is  the  law  by  which 
my  judgment  must  be  governed  upon  the  present 
occasion,  I  must  now  refer  to  the  terms  of  the  ob- 
ligation into  which  the  sureties  in  the  case  have 
entered.     The  tenor  of  such  obligation  is  a  matter 
of  the  first  importance,  because  it  is  only  by  virtue 
of  that  obligation  that  sureties  are  bound  at  all ; 
and  they  are  only  bound  to  the  extent  of  it,  but  not 
beyond  its  plain  and  obvious  meaning.     The  obli- 
gation  of  the  sureties  in  the  present  case  is  ex- 
pressed in  the  bond  in  the  following  words  :  "  to 
answer  the  action  commenced,  and  to  bring  forth 
James  Gillies  into  judgment  to  abide  the  hearing  of 
the  cause,  and  likewise  to  pay  what  shall  be  ad- 
judged, with  the  expenses.*' 

A  doubt  might  possibly  be  raised  in  some  cases 
as  to  the  construction  of  this  obligation ;   and  it 
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might  be  said  that  it  was  confined  to   the  mere 
bringing  forth  of  Gillies  into  judgment^  and  that 
he  should  pay  what  was  adjudged  against  him.     A 
farther  question  might  also  be  raised,  how  far  it 
was  necessary  to  prosecute  the  principal  in  the  first 
instance  before    proceedings    could  be   instituted 
against  the  bail.     Upon  the  present  occasion,  how- 
ifer,  I  am  of  opinion  that  no  such  question  can 
vise,  and  for  this  reason,  that  Gillies,  the  principal^ 
^Wing  a  bankrupt,  the  money  cannot  be  recovered 
[Hm  him ;  and  if  the  sureties  were  liable  in  his 
Mtolt  of  payment,  it  would  in  no  degree  avail 
And  that  proceedings  should  be  instituted  against 
Mm  in  the  first  instance ;  as  far  as  they  are  con- 
ccraed,  the  result  would  be  the  same  in  point  of 
hw.    Now  such  being  the  obligation  of  the  sureties 
proceeded  against  in  this  case,  the  first  question 
which  I  must  consider  is  this, — are  they,  under  the 
circumstances  of  the  case,  liable  to  be  attached  for 
not  performing  what  they  have  undertaken  to  do  ? 
With  respect  to  the  nonpayment  of  the  damage 
•Warded,  it  is  perfectly  clear  that  the  bail  are  not 
(kmnd  to   pay  any  thing  not   adjudicated  by  the 
Court ;  it  is  also  equally  clear  that  the  sum  of  <£360, 
the  amount  claimed  for  the  damage  in  question  in 
to  case,  was  fixed  by  private  settlement  and  agree- 
Dtent,  and  was  not  adjudged  by  the  Court.     Upon 
^  part  of  the  case,  therefore,  I  entertain  no  doubt 
whatever  that  an  attachment  could  not  be  decreed 
•gainst  the  bail  for  not  paying  the  damage  so  agreed 
°Pon.    All  that  was  done  upon  the  6th  of  July,  as 
'^ards  the  monition  against  the  bail,  was  an  im- 
pudent proceeding  upon   the  part  of  the  party 
suing ;  and  as  I  have  already  observed,  if  the  facts 
"^  been  fairly  within  the  knowledge  of  the  Court 
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at  the  time^  the  Court  would  have  felt  great  diffi- 
culty and  reluctance  in  allowing  the  decree  to 
issue  at  all.  It  remains  to  be  considered  in  the 
next  place^  whether  I  could  decree  an  attachment 
against  the  bail  in  the  present  instance  for  the  non- 
payment of  the  costs  which  have  been  incurred  in 
the  proceedings.  Here^  again,  I  must  refer  to  the 
terms  of  the  obligation^  which  is  to  pay  what  may 
be  adjudged^  and  expenses.  It  is  clear,  therefore, 
that  no  obligation  is  expressed  in  the  bond  for  the 
payment  of  costs  separate  and  distinct  from  an  ad- 
judication for  damages;  and  being  so,  it  follows 
that  no  adjudication  having  been  made  of  the  da- 
mages sustained  by  the  owner  of  the  Woodpark  in 
this  case,  an  attachment  for  costs  cannot  issue. 

The  observations  I  have  already  made  dispose  of 
so  much  of  the  case  as  relates  to  the  prayer  vnth 
which  Mr.  Whitehead  concludes  his  reply  to  the  act 
on  petition,  viz.  that  the  bail  may  be  compelled  to 
the  due  payment  of  the  amount  of  the  damage, 
and  the  costs  which  have  been  incurred.  What  I 
have  said,  however,  although  it  disposes  of  the  ques- 
tion of  attachment,  does  not  dispose  of  the  whole 
case  :  it  does  not  dispose  of  the  general  liability  of 
the  bail.  The  prayer  of  the  bail,  as  set  forth  in 
their  act  on  petition  is,  that  they  should  be  dis- 
charged from  their  liabilities,  and  dismissed  from 
the  effect  of  the  acts  done  upon  the  6th  of  July. 
This  prayer,  I  must  say,  is  not  very  carefiilly  or 
skilfiilly  worded ;  for  if  the  liability  of  the  bail  is 
once  discharged,  it  follows  as  a  matter  of  course 
that  they  would  be  entitled  to  be  dismissed  alto- 
gether. As  the  whole  question  of  liability  has  been 
argued  at  the  bar,  I  will  now  proceed  to  express 
my  opinion  whether  the  bail  are  discharged  from 
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liability  upon  the  present  occasion  ;  and  in  so  doing, 
I  will  endeavour  to  state  the  legal  questions  which 
appear  to  me  to  arise,  or  which  have  been  discussed 
in  the  arguments  of  counsel.     It  has  been  urged, 
that  by  referring  the  amount  of  the  damage  sus- 
tamed  to  private  settlement,  instead  of  going  before 
the  registrar  and  merchants,  time  has  been  given ; 
and  that  if  the  strict  legal  course  had  been  pur- 
sued, the  damages  might  have  been  recovered  from 
the  principal  before  his  bankruptcy  occurred ;  it 
imst  be  considered,  then,  what  is  the  legal  meaning 
rfgiving  time,  and  what  are  the  legal  consequences 
waiting  from  it  ?     The  true  meaning  of  the  ex- 
pression, as  it  appears  to  me,  may  be  thus  exempli- 
fied : — If  a  man  becomes  surety  for  another  for  a 
sum  of  money  to  be  paid  at  a  stipulated  period,  and 
the  person  to  whom  the  money  is  due  extends  the 
time  of  payment  without  the  knowledge  or  consent 
of  the  surety  ;  that  is,  in  the  legal  sense,  a  giving 
time;   and   the   consequence  would   be,   that  the 
surety  would  be  absolved  from  his  responsibility, 
opon  the  ground  that  he  became  surety  for  one 
contract,  and  cannot  be  justly  liable  for  an  altered 
Mid  not  the  original  contract.      This  principle  I 
have  extracted,  not  only  from  the  cases  cited,  but 
from  a  careful  reference  to  a  large  number  of  au- 
thorities  which  are  collected  in   Mr.   Theobald's 
hook. 

Assuming,  then,  that  this  is  the  true  principle 
^ith  respect  to  giving  time,  it  is  obvious  that  it 
^^nnot  be  applied  directly  to  the  case  before  me, 
^P^  this  reason,  that  no  time  is  specified  in  the  ob- 
%^tion.  The  obligation  entered  into  by  the  bail 
^^  this  case  is  for  the  payment  of  damages,  but  no 
P^^cise  period  is  fixed  at  which  the  damage  is  to  be 
Vol.  I.  p 
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settling  the  amount  of  the  damage  out  of  Courtis 

iiAMi'lrr.     ^  gi^ng  time  in  the  legal  acceptation  of  the  term. 
In  order  to  express  my  opinion  more  clearly  upon 
this  point,  I  will  state  another  principle,  viz.  that 
mere  passive  neglect  or  delay  to  move  onward  would 
not  be  a  giving  of  time ;  and  if  the  owner  of  the^ 
Woodpark  had  simply  neglected  to  follow  up  the 
original  decree  of  the  Court  in  his  favour,  the 
sureties  in  this  case  would  not  have  been  relieved 
from  the  liability  upon  that  ground  alone.     The 
rule  that  mere  forbearance  does  not  exonerate  the 
bail,  has  been  laid  down  and  acted  upon  by  Loid 
Stowell  in  the  case  of  the  Vreede  (a) ;    and  the 
same  principle  is  upheld  in  all  the  cases  which  I 
have  examined.     The  circumstances  of  this  case, 
however,  do  not  allow  me  to  dispose  of  it  under 
this  rule ;  it  is  not  a  case  of  mere  passive  forbear- 
ance and  neglect ;  something  has  been  done,  and 
the  nature  and  effects  of  the  acts  done  I  must  noir 
consider  more  minutely.     Always  bearing  in  mind 
the  tenor  and  effect  of  the  obligation,  I  will  first 
state  what  the  party  suing  has  done  in  the  present 
instance,  and  then  try  the  effects  of  his  acts  upon 
the  question  before  me.     By  the  act  on  petition  it 
appears  that  Whitehead,  the  owner  of  the  Wood- 
park,  agreed  to  settle  the  amount  of  the  damage 
out  of  Court,  and  that  such  agreement  was  no< 
communicated  to  the  bail  until  an  application  wa^ 
made  to  Mr.  Marshall,  in  the  letter  of  the  12th  o 
June,  to  which  I  have  already  adverted :  it  ak^ 
appears,  that  without  reference  to  the  register  anc 
merchants,  the  proctor  for  the  party  suing  allegeC 
in  acts  of  Court  that  the  damage  amounted  to  £369. 
and  the  proctor  for  the   Harriett   admitted  this 
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imount,  and  that  the  mode  of  payment  agreed 
apon  was  by  bills  at  certain  dates,  to  be  signed  by 
one  of  the  bail  as  well  as  by  the  principal.  The 
bearing  of  these  facts  upon  the  obligation  of  the 
bail  is  the  matter  for  consideration ;  and  I  cannot 
import  into  the  legal  view  of  the  case  other  facts 
which  are  to  be  found  in  the  proceedings.  I  must 
decide  the  question  upon  principle  only ;  and  I  must 
flierefore  dismiss  from  my  consideration  whether  in 
ftis  particular  instance  it  was  convenient  to  settle 
tte  amount  of  the  damage  and  costs  out  of  Court, 
•whether  Gillies  was  solvent  or  insolvent  at  this 
«rthat  particular  time.  I  must  be  governed  by 
general  principles,  not  by  accidental  circumstances 
accompanying  the  case.  That  I  ought  so  to  do  is 
manifest;  for  otherwise  the  liability  of  the  bail 
nnght  depend  upon  the  amount  of  convenience,  and 
I  should  have  to  enter  into  questions  of  a  subtle  or 
difficult  nature  as  to  the  time  when  a  man  became 
insolvent.  In  the  view  which  I  have  thus  taken,  I  am 
home  out  by  the  opinion  of  Lord  Rosslyn,  in  the  case 
rfRees  V.  Berrington,  reported  in  2  Vesej/,  jun.  (a), 
from  which  I  must  now  make  a  short  quotation. 
In  delivering  his  judgment  in  that  case,  the  learned 
Judge  made  use  of  the  following  expressions :  "  I 
cannot  try  the  cause  by  inquiring  what  mischief  the 
'breach  of  the  allegation  might  have  done ;  for  that 
^ould  go  into  a  vast  variety  of  speculation,  upon 
'^hich  no  sound  principle  could  be  built." 

As  I  have  already  said,  I  have  looked  to  a  great 
many  cases  in  law  and  equity  respecting  the  release 
^f  sureties.  But  as  the  form  of  the  obligation  in 
**1  the  cases  differs  from  the  form  in  which  the  bail- 
'^^nd  is  drawn  up  in  this  suit,  I  have  not  found  any 

(a)  Page  541. 
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case  which  is  precisely  in  point  with  the 
case.  I  have  therefore  endeavoured  by  n 
and  consideration  to  extract  the  true  prim 
law  by  which  the  present  decision  must  be  g< 
This  depends  upon  the  following  propositi 
Has  the  conduct  of  Mr.  Whitehead  in  anj 
altered  or  afiFected  the  nature  of  the  bails' 
tion,  so  that  any  possible  prejudice  mighl 
upon  the  sureties  ?  I  say  might,  for  I  will : 
to  inquire  whether  any  prejudice  has  actt 
curred.  Should  it  turn  out  that  the  act 
have  been  done  might  by  possibility  have  pr( 
the  bail,  they  must  be  discharged.  In  thus 
the  proposition,  I  am  perhaps  stating  it  e 
strongly  against  the  bail ;  for  some  of  th( 
rities  tend  to  show  that  if  any  alteration  y\ 
is  made  in  the  contract,  or  even  in  the 
executing  it,  the  responsibility  of  the  bail 
charged.  I  have  referred  to  the  cases  of  \^ 
V.  Hall  (fl)  and  Eyre  v.  Bartrop  (A),  and  als 
case  of  Bowmaker  v.  Moore  (c).  The  last  < 
cases  appears  to  have  the  most  stringent 
tion  to  the  present  case.  The  case  was 
after  very  grave  deliberation,  first  by  Chie 
Thompson,  and  secondly  by  Chief  Baron  R 
It  differed  from  the  ordinary  cases  of  bail, 
case  of  a  surety  in  a  replevin  bond.  In  < 
cases  bail  is  the  security  for  the  personal  si: 
of  the  principal.  In  a  replevin  bond,  the  1 
surety  for  the  goods  which  have  been  sei: 
more  nearly  approaches,  therefore,  the  case 
in  the  Court  of  Admiralty.  There  is  also 
point  in  which  bail  in  replevin  bonds  and 

(a)  5  Barn.  ^  Cress.  269.  (6)  3  Madda 
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Admiralty  resemble  each  other  more  closely,  viz.    ,gj^^'  . 

that  they  cannot  interfere  with  the  conduct  of  the  —     

cause  at  any  time.     Much  as  I  regret  the  time  I     Harriett, 
must  take  up,  I  now  feel  it  my  daty,  both  for  the 
sake  of  the  important  principles    involved,   and 
also  for  the  purpose  of  correcting  our  future  pro- 
tal    ceedings  in  these  cases,  to  advert  with  some  par- 
taf    ticularity  to  the  case  of  Bowmaker  v.  Moore.     Ac- 
cording to  the  report  of  that  case  in  3  Price  (a),  a 
motion  was  made  before  Chief  Baron  Thompson,  in 
Michaelmas  Term,   1816,  for  an  injunction  to  re- 
gain the  defendants  from  proceeding  at  law  on  a 
common  replevin  bond;    and   the  injunction  was 
granted  by  the  Court.     There  is  some  difficulty  in 
understanding  the  course  that  was  afterwards  taken : 
it  appears,  however,  that  an  action  was  prosecuted 
m  the  Common  Pleas ;  the  case  was  subsequently 
brought  a  second   time  before  the  Court  of  Ex- 
chequer, and  in  a  more  formal  shape,  in  Easter 
Term,  Id  19;  and  Chief  Baron  Richards,  after  stating 
that  he^should  consider  the  case  before  he  delivered 
judgment,  observed,  that  there  were  several  pro- 
Positions  in  the  case  in  the  Common  Pleas,  as  re- 
Pelted  (A),  to  which  he  could  not  assent,  and  par- 
ticularly that  which  assumed  it   to  be  necessary 
'*^at  the  surety  should  be  damnified  by  the  change 
effected  in  his  situation  before  he  could  be  con- 
^^^ered  to  be  discharged  ;  for  that  it  would  be  quite 
^^fiicient  to  discharge  him  that  he  might  possibly 
^  injured  by  the  change.     From  these  expressions 
^*   the  learned  Judge,  it  appears  that  in  cases  of 
''^plevin  bail,  the  courts  of  common  law  exercise  an 
?^Viitable  as  well  as  a  legal  jurisdiction,  although 
^^  xnere  ordinary  cases  of  principal  and  surety  they 
Co)  Page  214.  (6)  2  Marsh.  81,  392  ;  6  Taunt.  379. 
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do  not.  Chief  Baron  Richards,  in  determining  the 
-  case,  declared  it  so  much  a  point  of  importance, 
that  he  considered  it  his  duty  to  take  time  to  de- 
liberate before  he  delivered  his  judgment.  The 
words  of  the  learned  Judge,  in  delivering  that  judg- 
ment, are  as  follows : 

"  There  have  already  been  two  decisions  on  the 
points  of  this  case  in  different  courts,  and  certainly 
the  judgment  in  the  Court  of  Common  Pleas  is 
quite  at  variance  with  that  of  this  Court.  It  is  very 
extraordinary  that  the  determination  in  the  Com- 
mon Pleas  was  not  cited  or  adverted  to  when  the 
matter  was  argued  on  the  original  motion  for  this 
injunction,  which  the  Court  of  Exchequer  thought 
proper  to  grant."  The  learned  Judge  then  went  on 
to  observe, — "  the  question  now  before  us  is  really 
in  effect  whether,  under  the  circumstances  of  the 
case,  which  were  certainly  very  peculiar,  the  Court 
of  Common  Pleas  had  determined  rightly  in  de- 
ciding that  at  the  time  when  the  action  was  brought 
in  that  Court,  the  defendant  had  a  right  to  proceed 
against  the  complainant  in  the  suit.*'  After  advert- 
ing to  the  judgment  in  the  Common  Pleas,  and 
commenting  at  considerable  length  upon  the  cir- 
cumstances of  the  case.  Chief  Baron  Richards  fur- 
ther says, — "  It  certainly  appears  that  the  Court 
of  Common  Pleas  thought  that  the  arrangement 
made  between  the  litigating  parties  was  no  objec- 
tion to  the  action  against  the  plaintiff;  but  they 
admitted  the  law  to  be,  that  if  by  any  arrange- 
ment entered  into  between  the  obligee  and  the 
principal,  the  surety  would  be  placed  in  a  different 
and  disadvantageous  situation,  it  would  have  the 
effect  of  discharging  him  by  virtue  of  the  rule 
originally  adopted  from  the  courts  of  equity,  but 
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no^  considered  to  be  established  law,  as  it  must  be        i84i. 
h^ld  to  be  in  every  court  in  Westminster  Hall.    The  — ! — ^!^ 
qu.cstion  was  again  brought  before   the  Court   of    HAlRfErr. 
Common  Pleas  by  demurrer,   on  which  occasion 
tin ey  seem  to  have  considered  that  the  rule  could 
not  operate  in  this  case  as  in  that  of  bail,  because 
tHe  sureties  in  a  replevin  cannot,  like  bail,  at  all 
titnes  interpose  in  the  suit,  and  because  the  sureties 
had  not  been  in  point  of  fact  prejudiced  by  the 
delay."     The  learned  Judge  then  laments  in  strong 
terms  that  the  Court  of  Common  Pleas  was  not 
apprised  of  what  had  taken  place  in  the  Court  of 
Exchequer,  and  says,  "  The  real  and  only  question 
in  the  case  is,  whether  the  surety  was  in  point  of 
fact   placed  in  a  different  situation  by  what  had 
taken  place  in  the  arrangement  between  the  prin- 
^pal  and  the  obhgee,  and  whether  by  such  change 
^f   situation  he  might  have  been  prejudiced,  not 
^hether  he  did  in  fact  actually  sustain  any  injury 
™  consequence."     Having  gone  through  the  other 
^'"ciimstances  of  the  case,  the  learned  Judge  arrived 
*^  the  conclusion,  that  if  there  was  any  departure 
fr^iii  the  original  agreement,  from  that  moment  the 
^^I'eties  were  discharged,  and  the  obligation  never 
^^Uld  be  set  up  against  them  in  its  former  shape. 
^hat  then  is  the  effect  of  this  decision,  and  how 
^^^s  it  apply  to  the  present  case  ?     The  effect  of 
^'^^  decision  in  Bowmaker  v.  Moore  I  apprehend  to 
^    shortly  this :  that  as  the  agreement  which  was 
?^V>sequently  made  in  that  case  might  by  possibihty 
*^^Ve  been  prejudicial  to  the  bail  from  the  moment 
^^  its  commencement,  the  bail  were  discharged,  and 
r^thing  done  afterwards  could  revive  their  Uability. 
*^Oes  this  principle  and  doctrine  apply  to  the  cir- 
cumstances of  the  present  case  ?     Here  is  an  agree 
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iwi.       ment  verbally  entered  into  between  the  parties,  m 

'-  it   appears,  to  settle  the  damages  out  of  Court 

HAiBi'nr.     and  the  payment  to  be  made  by  bills  of  exchange 
It  is  not  necessary  to  inquire  whether  such  a" 
agreement  was  in  that  stage  of  the  cause  a  bind 
ing  agreement  between  Mr.  Whitehead,  the  owne 
of  the  Woodpark,  and  Mr.  Gillies ;  it  is  importam 
however,  to  examine  the  eflFect  of  such  agreemen 
upon  the  amount  of  damages,  as  aflFecting  the  sur^  • 
ties.     A  suit  is  commenced  by  proceedings  in  thi-  ^ 
Court  in  a  case  of  damage.     A  decree  is  obtaine^c: 
in  favour  of  the  party  suing,  directing  a  reference 
to  the  registrar  and  merchants.     The  proctor  c^^ 
that  party  comes  into  Court  on  the  6th  of  July,  ancrf 
alleges  in  act  of  Court  the  amount  of  the  damag^^ 
to  be  £360 ;  and  this  amount  is  acknowledged  anc= 
admitted  by  the  proctor  for  the  party  proceedec^ 
against.     I  am  of  opinion,  that  by  this  proceeding? 
both  Whitehead  and  Gillies  were  estopped  from  fur — 
ther  carrying  out  the  decree  of  the  Court  as  regard^^ 
the  reference  to  the  registrar  and  merchants.     IW^ 
would  be  an  absurdity  for  the  respective  parties 
in  the  suit,  the  one  having  alleged  and  the  othetr^ 
having  admitted  the  damage  to  amount  to  a  stateA- 
siun,  to  come  to  the  Court  and  wish  to  refer  to^ 
the  registrar   and    merchants  a  matter  which  isp- 
not  in  dispute  between  them.     Then  is  not  sucIl 
a  proceeding  a  deviation  from   the  original  con- 
tract by  which  the  sureties  were  bound  ?  and  must 
not  an  assessment  by  private  agreement  differ  from 
one  that  is  made  by  the  registrar  and  merchants,, 
and  afterwards  confirmed  by  the  Court?      It  i^ 
impossible  to  entertain  any  doubt  that  the  originals 
contract  was  that  the  parties  should  pay  that  whichE 
was  decreed  by  the  Court.     It  is  also  equally  clear. 
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that  a  private  agreement  between  the  parties  in  the 
suit  cannot  be  said  to  be  an  adjudication  by  the 
Court.     The  answer,  therefore,  to  both  of  the  ques- 
tions must  be  in  the  affirmative.     But  it  is  said  that 
the  sureties  were  entitled  to  a  reference  to  the  re- 
gistrar and  merchants,  and  that  it  was  their  duty, 
for  the  protection  of  their  own  interests,  to  have 
insisted  upon   such   reference   in  the  present   in- 
stance.    The  averment  which  has  been  thus  made, 
as  it  appears  to  me,  is  not  well  founded  in  point  of 
law.     The  sureties  are  no  parties  in  the  original 
suit,  and  they  are  not  entitled  to  interfere  in  any 
stage  of  the  proceedings.     What  would  be  the  con- 
sequence  if  a  contrary  doctrine  was   to  prevail  ? 
Bail  is  given  in  these  Courts  in  cases  of  bottomry, 
salvage,  and  collision  ;  but  the  conduct  of  the  suit 
'Oust  rest  with  the  principal ;  and  if  third  parties 
5^ot  before  the  Court  were  entitled  to  interfere,  the 
^troduction  of  such  parties  would  be  a  gross  ano- 
^aly,  and  attended  with  the  greatest  inconvenience. 
*f  the  principal  is  guilty  of  fraud,  or  there  is  any 
Collusion  between  him  and  the  adverse  suitor,  the 
^^teties  are  entitled  to  apply  to  the  Court,  alleging 
^Mch  fraud  or  collusion.     Beyond  this  they  have  no 
t^ower  of  interfering  in  the  proceedings.     But  sup- 
posing that  the  sureties  could  have  made  the  de- 
mand in  question,  and  that  the  forms  of  the  Court 
^id  not  prevent  such  an  interference,  the  next  ques- 
"tion  that  would  arise  in  this  case  would  be  this: 
^as  not  the  liability  of  the  sureties  upon  the  pre- 
sent occasion  extinguished  upon  the  6th  of  July  ? 
I  think  that  it  was  extinguished  by  the  act  of  White- 
lead  and  Gillies,  and  that  the  transaction  which 
took  place  between  them  upon  that  day,  coupled  by 
the  act  in  Court,  discharged  the  bail  in  this  case 
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from  their  liability.  If  so^  all  the  authorities  show 
that  it  cannot  be  revived.  If  a  man  is  surety  for 
the  pajrment  of  money  upon  the  1st  of  January,  and 
the  debtor  and  creditor  arrange  between  themselves 
that  the  payment  shall  be  deferred  till  the  1st  of 
February,  and  if  afterwards,  discovering  that  such 
deferring  of  pa)rment  would  release  the  sureties, 
they  should  cancel  the  agreement,  the  effect  would 
still  be,  that  the  liability  of  sureties  once  released 
would  not  revive  by  such  cancellation  of  the  agree- 
ment. 

Under  the  circumstances  of  the  case,  therefore,  I 
am  of  opinion  that  the  negotiation  which  took  place 
between  Gillies  and  Whitehead  out  of  Court,  and 
all  that  was  done  by  their  respective  proctors  and 
acts  of  Court  upon  the  6th  of  July,  was  a  complete 
cancellation  of  the  bails'  responsibility,  and  which 
nothing  subsequently  done  could  revive. 

I  must  therefore  discharge  the  bail  from  their 
liability  in  this  case. 


24tk  March. 

A  bottomry 
bond  eiecuted 
by  the  master 
whilst  under 
arrest  at  the 
suit  of  the  bood- 
bolder  upheld. 

In  order  to 
render  a  bond  so 
executed  inva- 
lid, it  roust  be 
shown  that  the 
whole  of  the 
transaction  was 
compulsorily 
forced  upon  the 
master. 

Costs  refused 
to  the  bond- 
4iolder. 


THE  HEART  OF  OAK.     Crawford. 

T^HIS  was  a  question  as  to  the  validity  of  a  bonc^ 
of  bottomry  granted  upon  this  ship  and  he^ 
freight,  under  the  following  circumstances. 

The  act  on  petition  for  the  bondholders  in  sub- 
stance set  forth — That  the  Heart  of  Oak  arrived, 
at  Shippegan,  in  the  province  of  New  Brunswick, 
for  the  purpose  of  shipping  a  cargo  of  timber  for 
England,  in  October,  1839,  and  in  the  November 
following  was  frozen  in  and  detained  from  such 
time  till  the  spring  of  1840.  That  the  master  being 
without  funds  or  any  available  credit,  applied  to 


re, 
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Messrs.  Cunard  &  Co.^  merchants,  residing  at  Mira-        i84i. 

•  1  •         T_        ^i_  J  •  J  24lA  March. 

michi,  who  thereupon  made  vanous  advances  on 

bottomry  for  the  serv'ice  of  the  ship,  amounting  in  hearIof  Oak. 
the  whole  to  the  sum  of  ^459 :  1^.  9d.  That  on 
the  29th  of  April,  1840,  the  master  duly  executed 
the  bottomry  bond  in  question  in  the  cause.  That 
the  ship  arrived  in  safety  at  Southampton  with  her 
cai^o  on  the  10th  of  June,  1840,  and  that  since  her 
arrival,  the  owners  and  master  of  the  ship  have  re- 
spectively refused  payment  of  the  bond,  &c. 

On  behalf  of  the  owners,  it  was  stated  in  reply — 

"That  the  ship  was  chartered  by  R.  A.  of  Bos- 

k     castle,  and  upon  the  master's  arrival  at  Shippegan, 

he  immediately  put  himself  in  communication  with 

with  Messrs.  Fruing  &  Co.,  merchants  at  Shippegan, 

the  factors  and  correspondents  of  A.  the  charterer, 

to  whom  he  had  been  directed  to  apply.     That  the 

OMteter  was  informed  by  said  Fruing  and  Co.  that 

H.  Caix,  as  the  agent  to  Cunard  &  Co.,  would  load 

the  cargo.     That  the  ship  being  detained  by  the 

^tting  in  of  the  ice  until  the  15th  May,  1840,  divers 

^^penses  were  incurred  on  her  account,  for  pilot- 

^e,  labourage,  provisions,   and   other    incidental 

^hai^es,  which  were  defrayed  by  Caix,  as  agent  of 

^^nard  &  Co.,  between  the  4th  November  and  the 

'*th  December,  1839,  amounting  in  the  whole  to 

*e  sum  of  ^147 :  lis.  lOd.     That  on  the  14th  of 

^^Ceinber,  1839,  Caix,  as  the  agent  of  Cunard  & 

Z^'>  drew  bills  upon  the  owners  of  the  Heart  of 

^^t  for  the  amount  of  the  said  sums,  and  the  bills 

^  <irawn  were  accepted  by  the  master,  and  sent  to 

^'^gland  for  payment.     That  additional  advances 

^^^e  subsequently  made  by  Cunard  &  Co.,  for  the 

^^^^ce  of  the  ship,  amounting  to  the  further  sum  of 

*'lf)8,  and  bills  were  again  drawn  by  Caix,  then 
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1841.       agent,  and  accepted  by  the  master  for  the  amount  of 
^^^^-^  the  advances  so  made.     That  the  several  bills  were 


HbaeJof  Oai.  refused  by  the  owners  in  England,  and  returned  dis- 
honoured to  Cunard  &  Co.,  who  received  notice  of 
their  dishonour  shortly  prior  to  the  25th  of  April, 
1840.  That  in  the  evening  of  the  25th  of  April, 
the  master  of  the  Heart  of  Oak  had  retired  to  bed  in 
his  cabin,  when  he  received  a  message  from  Calx, 
the  agent  of  Cunard  &  Co.,  to  the  eflFect  that  a 
person  had  arrived  at  Shippegan  from  England,  and 
had  brought  a  letter  for  the  said  master,  and  wished 
to  speak  to  him  immediately.  That  the  master  there- 
upon dressed  himself  and  went  on  shore  to  the 
house  of  the  said  H.  Caix,  and  on  arriving  there  he 
was  taken  into  custody  by  one  H.  B.,  who  repre- 
sented himself  to  be  the  sheriflF  of  Bathurst,  in  the 
County  of  Gloucester,  in  New  Brunswick.  That 
the  said  H.  B.  then  informed  the  master,  that  the 
bills  drawn  by  him  upon  his  owners  had  been  re- 
turned dishonoured,  and  producing  a  bottomry  bond 
for  his  signature,  asserted  that  unless  he  the  master 
signed  the  same,  he  would  not  be  released  from 
custody,  nor  would  the  ship  be  allowed  to  leave 
Shippegan.  That  the  master  at  first  refused  to 
execute  the  said  bond,  and  requested  permission  to 
go  to  Bathurst,  and  obtain  legal  advice  how  to  act 
under  the  circumstances,  but  such  permission  was 
refused,  and  the  master  was  kept  in  custody  at  the 
house  of  the  said  H.  Caix  for  the  space  of  three 
days,  during  which  time  he  was  repeatedly  urged  by 
the  said  H.  B.  to  sign  the  bond.  That  he  con- 
stantly refused  to  do  so,  until  the  evening  of  the 
27th  of  April,  1840,  when  being  unable  to  get  any 
redress,  and  in  order  to  obtain  his  liberation,  he 
agreed  to  execute,  and  did  at  the  house  of  the  said 
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H.  Caix  execute,  the  bond  sued  for  in  the  cause.        i84i. 

That  the  said  bond  was  in  fact  intended  to  cover  the  — ! — -^-1. 

several  sums  of  <£l47  :  11^.  lOd.  and  <£108,  in  dis-  heabtopOai. 

charge  of  which  the  bills  formerly  drawn  and  ac-    ' 

cepted  by  the  master  had  been  taken  by  Cunard  & 

Co.    That  until  the  25th  of  April,  1840,  no  appli- 

cation  or  suggestion  was  ever  made  by  the  said 

Cunard  &  Co.,  or  by  any  person  on  their  behalf,  for 

a  bond  of  bottomry,  nor  were  the  said  advances,  or 

any  part  thereof,  made  in  contemplation  of  a  bond, 

but  were  made  by  Cunard  &  Co.  as  the  agents  of 

the  ship,  in  the  ordinary  way  of  business,  and  upon 

the  sole  security  of  the  bills  of  exchange.    That  the 

bond  sued  for  was  obtained  from  the  master  by 

duress  and  restraint,  and  executed  by  him  solely  in 

order  to  obtain  his  release  from  custody,  &c. 

In  a  rejoinder  given  in  by  the  bondholder,  it  was 
admitted  that  the  advances  made  by  Cunard  &  Co. 
between  the  months  of  November,  1839,  and  the 
22nd  of  April,  1840,  were  made  by  them  as  agents 
for  the  ship  in  the  ordinary  way  of  business,  and 
Qpon  the  sole  security  of  the  bills  of  exchange  drawn 
'Jpon  the  owners,  and  accepted  by  the  master;  it 
'^as  also  admitted  that  the  master  had  been  arrested 
^  stated  in  the  owner's  reply  to  the  act.  The  re- 
minder then  further  denying  the  other  allegations 
>f  the  owners  to  be  true,  proceeded  to  set  forth — 
"That  it  was  at  the  master's  own  urgent  entreaty, 
^^t  Mr.  B.,  the  sheriflF,  suffered  him  to  remain  at 
'^ippegan,  instead  of  removing  him  at  once  to  New 
^thurst,  and  that  his  detention  at  the  house  of 
•  Caix,  was  that  of  a  prisoner  at  large  only,  inas- 
^^h  as  the  said  master  during  the  three  days  of  his 
"^^climent  was  at  full  liberty  to  go,  and  actually 
'^t  about  and  transacted  business  as  before,  wher- 
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1841.       ever  his  presence   was  required.     That  the  said 
2Ath  March^  master  being  at  such  time  in  absolute  need  of  for- 
HiarIof  Oai.  '^^^  advances  for  the  service  of  the  ship,  in  addition 
•   to  those  already  made  in  order  to  enable  him  to  put 
to  sea,  it  was  in  the  course  of  the  said  three  days 
mutually  agreed  between  the  said  H.  Caix  and  him- 
self, that  the  said  H.  Caix  should  make  the  further 
requisite  advances  on  the  security  of  the  ship  and 
freight,  and  that  in  the  bond  for  securing  the  repay- 
ment of  such  advances,  should  also  be  included  the 
advances  previously  made  by  Cunard  &  Co.,  as  the 
sole  personal  security  of  the  owner.     That  in  pu^ 
suance  of  this  agreement,  the  bond  now  put  in  suit 
was  freely  and  voluntarily  executed  by  the  master, 
&c.  &c.  &c. 

The  Court  before  hearing  the  counsel  for  the 
bondholders,  called  upon  the  owners'  counsel  to 
state  the  grounds  upon  which  they  rested  their  ob- 
jections to  the  validity  of  the  bond. 

Haggard  and  Nicholl,  for  the  owners — 
The  claim  of  the  alleged    bondholder  presents 
itself  in  all  its  features  under  a  suspicious  and  un- 
favourable aspect.     In  the  first  place,   the  bond 
purports  to  have  been  executed  by  the  master,  ii» 
favour  of  persons  who  admit  themselves  to  hav^ 
made  many  of  the  advances  in  the  character  of 
agents,  and  in  the  ordinary  way  of  business.    Again^ 
the  amount  of  premium  demanded  is  most  excessive 
and  exorbitant,  being  at  the  rate  of  twenty  per  cent 
upon  the  risk  of  a  voyage  from  New  Brunswick  to 
England.     A  voyage  which  was  to  be  made  in  tb^ 
most  favourable   season   of  the   year,  and  which 
under  the  circumstances  of  this  case  did  not  exceed 
twenty-three  days  in  its  duration.     These  facts  fully 
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;tify  the  owners  in  submitting  the  transaction  to        i84i. 
investigation  of  a  Court  of  Law,  and  although 


rse  they  might  not  be  sufficient  in  the  absence  hbarto*  Oak. 
other  reasons  to  invalidate  the  bond,  they  are  at 
st  of  a  complexion  which  does  not  entitle  the 
lim  of  the  bondholders  to  any  favourable  consi- 
ration  from  the  Court.  But  there  are  other  and 
)re  stringent  grounds  upon  which  the  validity  of 
3  bond  is  more  immediately  disputed  in  the  pre- 
it  instance. 

It  appears  by  the  evidence  in  the  cause,  that  the 
eater  portion  of  the  advances  for  which  the  bond 
IS  given  as  a  security  was  made  antecedently  to 
e  execution  of  the  bond ;  and  it  has  been  admitted 
the  bondholders,  though  somewhat  tardily  in 
eir  rejoinders,  that  these  advances  were  made 
'on  the  sole  security  of  the  bills  of  exchange,  and 
t  under  any  stipulation  for  a  bond  of  bottomry, 
also  further  appears  by  the  account  which  has 
en  brought  in  that  other  of  the  advances  were 
de  to  cover  personal  liabilities  incurred  by  the 
ster,  which  cannot  be  included  in  a  bottomry 
fisaction.  Lastly,  what  are  the  circumstances 
ler  which  the  execution  of  the  bond  was  effected? 
e  master  is  inveigled  from  his  ship  at  midnight 
a  felse  representation  that  his  presence  is  re- 
t'ed  on  shore.  At  the  house  of  the  bondholders' 
nt  he  is  arrested  for  the  amount  of  the  dis- 
^  cured  bills,  which  had  been  returned  from  Eng- 
i-  The  master  is  detained  in  custody  for  three 
^le  days,  and  upon  the  third  day  of  his  imprison- 
^t,  in  order  to  procure  his  release,  he  is  induced 
sign  the  bond  in  issue  in  the  cause.  He  was 
''efore,  strictly  and  legally  speaking,  under  duress 
^prisonment,  when  he  executed  the  instrument 
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1841.  in  question ;  such  an  execution  cannot  bind  him  in 
— —  '"^* '  law  as  regards  his  own  personal  liability,  and  a  for- 
HearIof  Oak.  tioH  canuot  bind  the  interests  of  his  employers;  ii 
bonds  thus  compulsorily  obtained  should  be  upheld 
by  the  Court,  it  would  aflford  a  dangerous  encou- 
ragement to  fraudulent  practices  upon  the  owners 
of  British  vessels,  and  be  productive  of  great  injury 
to  the  general  interests  of  British  commerce. 

Queen* s  Advocate  and  Addams,  contrh — 
The  essential  foundation  of  all  bottomry  transac- 
tions is  the  unprovided  necessity  of  the  master,  and 
where  this  necessity  is  shown  to  exist  at  the  timo 
the  bond  is  given,  the  claim  of  the  bondholders  has 
always  received  a  favourable  consideration  from  th^ 
Court.  In  the  present  case,  this  point  is  clearly 
established  on  the  part  of  the  bondholders,  and  is 
not  controverted  on  the  other  side.  They  do  no'i 
attempt  to  deny  that  subsequently  to  the  22nd  (p^ 
April,  1841,  the  distress  of  the  master  was  mos^ 
urgent,  neither  have  they  ventured  even  to  suggest 
that  without  a  bond  of  bottomry,  the  master  wa^ 
possessed  of  any  available  means  of  raising  the  re- 
quisite funds  to  enable  him  to  put  to  sea.  It  ha^s 
been  urged,  however,  that  the  bond  in  questioca 
includes  former  advances  which  were  made  upori 
the  sole  security  of  the  bills  of  exchange,  also  tha*^ 
some  of  the  items  in  the  master's  account  are  not 
legal  objects  of  a  bond  of  bottomry.  On  the  part 
of  the  bondholders,  we  concede  that  the  repayment 
of  the  money  advanced  upon  the  bills  of  exchange 
cannot  be  enforced  against  the  owners  of  this  vessel 
under  the  present  bond.  With  respect  to  the  item^ 
which  have  been  objected  to,  we  submit  that  thei^ 
validity  must  be  determined  by  a  reference  to  tb^ 
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egistrar  and  merchants.     The  question  is,  will  the    „^  /®V*  l 
isertion  of  these  advances  and  items  m  the  bond 

The 

ivalidate  the  whole  transaction  ?  undoubtedly  not.  Heabt  or  Oak. 

his  point  has  been  decided  by  Lord  Stowell,  in  the 

ise  of  the  Augusta,  a  case  strongly  in  point  with 

e  present  case.     The  dictum  of  Lord  Stowell,  in 

e  case  of  the  Augusta,  is  to  this  eflFect.     "  It  is  not 

icessary  that  a  bond  should  be  either  good  or  bad 

toto ;  in  the  equitable  proceedings  of  this  Court 

may  be  good  in  part,  and  bad  in  part."     Again,  it 

s  been  urged  that  the  bond  was  executed  by  the 

ister  under  duress,  and  that  it  is  therefore  invahd. 

le  question  therefore  arises,  what  is   the  legal 

waning  of  the  terra  duress  ?     The  term  is  defined 

'Mr.  Justice  Blackstone,  in  his  Commentaries, 
iMean  a  compulsion  by  illegal  restraint  of  liberty. 
> vv  can  this  be  applied  to  the  circumstances  of  this 
ie  ?  The  master,  it  is  true,  was  in  custody  at  the 
le  he  executed  the  bond,  but  he  was  in  custody 
tlie  legal  authority  of  New  Brunswick,  and  for  a 
al  object,  viz.  the  nonpayment  of  the  money 
i^anced.upon  the  bills  of  exchange,  for  which  the 
i^ter,  as  well  as  his  owner,  were  equally  respon- 
le;  imprisonment  under  such  circumstances  is 
iely  different  from  a  duress  of  imprisonment,  and 
^s  so  laid  down  by  Mr.  Justice  Blackstone,  in  the 
lowing  words :  "  If  a  man  be  lawfully  imprisoned, 
d  either  to  procure  his  discharge,  or  on  any  other 
-ount,  seals  a  bond  or  a  deed,  this  is  not  by 
^^ss  of  imprisonment,  and  he  is  not  at  liberty  to 
^id  it  (fl)."  The  present  case  falls  clearly  within 
•  principle  there  laid  down.  The  master  was 
Jer  lawful  imprisonment,  and  the  foundation  of 

transaction  was  fair  and  legal,  viz.  the  indispen- 

(a)  Blackstone's  Commentaries,  vol.  i.  p.  139. 
•^OL.  I.  Q 
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A^  L®«1'*  L     sable  necessity  for  further  advances  to  enable  the 

vessel  to  put  to  sea.     Lastly,  with  respect  to  the 

Hiart"  Oae.  objection  to  the  amount  of  the  premium.  We  sub* 
mit  that  the  reasonableness  of  the  rate  of  interest 
that  is  charged  in  these  cases  by  the  lender,  must; 
depend  upon  a  variety  of  circumstances  existing  at; 
the  time  and  place  where  the  advances  are  made, 
upon  which  the  Court  cannot  safely  adjudicate. 
The  Court  has  at  all  times  been  reluctant  to  inter- 
fere in  such  matters,  and  it  would  be  highly  detri- 
mental to  the  interests  of  commerce,  if  the  Court  ia 
the  absence  of  any  specific  fraud  in  the  transaction 
should  lend  its  authority  to  disturb  the  terms  of  the 
original  agreement  between  the  contracting  parties 
in  cases  of  this  description.  Upon  this  principle 
the  Court  had  acted  in  the  case  of  the  Cognac  (a)p 
by  directing  the  registrar's  report  to  be  reformed, 
and  allowing  the  original  premium,  which  had  been, 
reduced  from  twenty  to  twelve  and  a  half  per  cent-r, 
in  that  case.  In  the  present  instance,  no  fraud  or 
collusion  is  proved  to  have  existed  between  the 
lender  and  the  master  when  the  money  was  ad- 
vanced, and  the  rate  of  interest  is  justified  by  tb^ 
total  inability  of  the  master  to  procure  the  necessary 
advances  on  any  other  terms. 

Judgment — Dr.  Luskington. 
The  Court  having  fully  adverted  to  the  facts  ^* 
the  case,  proceeded  to  observe  to  the  followir^^ 
efiect:  "Several  exceptions  have  been  taken  again^*' 
this  bond,  and  have  been  discussed  in  the  argumerm  * 
of  the  counsel  for  the  owners.  The  main  objectior^  ^ 
however,  against  its  vaUdity,  it  appears  to  me,  i^ 
confined  to  the  circumstance,  that  the  master  c^* 

(a)  2  Haggard,  377. 
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i  vessel,  at  the  time  the  bond  was  executed,  was    „,  ^^*- . 

.111  2m  March. 

custody  at  the  suit  of  the  parties  by  whom  the z 

ances  were  made.  As  a  general  proposition  of  Hiart  op  0a«. 
,  it  is  undoubtedly  true  that  a  deed  extorted  by 
aal  duress  is  invalid,  and  this  principle  of  law 
Lild  clearly  extend  to  vitiate  a  bond  of  bottomry 
npulsorily  obtained  by  duress  from  the  master, 
n  although  the  advances  were  made  upon  the 
unise  of  a  future  bond,  and  the  bond  itself  was 
en  as  a  fulfilment  of  that  promise.  In  applying 
s  principle  to  the  present  case,  then,  the  question 
ses  how  far  the  master  of  the  Heart  of  Oak  exe- 
:ed  the  bond  in  question  under  absolute  duress  ? 
w  it  is  an  admitted  fact  in  the  cause,  that  he  was 
3er  the  attachment  of  the  sheriff  of  New  Bruns- 
:k  at  the  time  he  executed  the  bond,  but  does  it 
ressarily  follow  that  he  was  therefore  under  du- 
s  ?  I  apprehend  not ;  it  is  one  thing  to  assert 
it  a  bond  was  executed  in  imprisonment  or  under 
»  attachment  of  a  sheriff,  and  another  thing  to 
'  that  it  was  executed  under  duress.  Non  constat, 
tt  an  instrument  executed  under  imprisonment  is 
-essarily  invalid;  and  before  the  Court  can  arrive 
any  such  conclusion  in  the  present  case,  it  must 
satisfied  that  the  whole  of  the  transaction  was 
lapulsorily  forced  upon  the  master,  otherwise  the 
Te  fact  of  his  imprisonment  alone  will  not  avail 
•"ender  the  instrument  invalid.  What,  then,  are 
'  circumstances  disclosed  in  the  evidence  upon 
J  part  of  the  case  ?  The  master  of  this  vessel, 
appears,  actually  applies  to  the  agent  of  the 
^dholders  for  further  advances,  and  receives  from 
^  the  sum  of  ^120  for  the  service  of  his  ship, 
this  at  the  very  moment  when  he  is  called 
n  to  execute  the  bond  in  question.  The  money 
q2 
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1841.       80  advanced  is  included  in  the  bond ;   and  can  1 

'—  hold  that,  in  accepting  this  money,  the  master  was 

HiabtoJoai.  acting  under  compulsion,  and  against  his  will?    In 
so  holding,   I  should  indeed  be  straining  a  con- 
struction of  the  master's  conduct  in  favour  of  the 
owners,  beyond  the  limits  which  common  sense  and 
the  justice  of  the  case  will  allow.     The  true  state 
of  the  case  I  conceive  to  have  been  this :  The  mas- 
ter was  in  great  difficulties ;    he  had  no  money  to 
furnish  the  requisite  supplies  for  the  future  service 
of  his  ship,  and  had  no  means  of  discharging  the 
former  obligations  which  he  had  incurred  upon  her 
account.    In  this  emergency  he  applies  to  the  agent 
of  the  bondholders  for  additional   advances,   and 
upon  the  receipt  of  these  he  consents  to  execute 
the  present  bond.     The  question  then  recurs,  whe- 
ther, under  such  a  state  of  circumstances,  the  exe- 
tion  of  the  bond,  although  the  master  was  in  custody 
at  the  time,  falls  within  the  principle  of  a  deed  signed 
under  duress  ?     I  am  clearly  of  opinion  that  it  does 
not.     The  course  therefore  which  I  must  adopt  is 
obvious.     By  the  practice  of  the  Court  in  proceed- 
ings of  this  kind,  bonds  of  bottomry  are  divisible, 
and  the  Court  may  pronounce  a  bond  to  be  good  i^ 
part  and  bad  in  part.     I  must  therefore  pronounce 
in  favour  of  this  bond  so  far  as  relates  to  the  ad- 
vances which  were  made  subsequently  to  the  220^ 
of  April.    At  the  same  time  I  must  express  the  di^ 
satisfaction  of  the  Court,  that  the  master  should 
have  been  imprisoned  at  all,  and  the  execution  ^* 
the  bond  should  have  been  pressed  upon  him  whil^* 
he  was  under  actual  confinement.    In  such  circunti^ 
stances  the  owners  of  this  vessel  were  fully  justified 
in  submitting  the  transaction  to  the  investigation  o^ 
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the  Court :  and  I  shall  decline  to  give  the  bond-        i84i. 
holders  their  costs  in  the  present  instance.  

With  respect  to  the  items  which  have  been  ex-  Hubt  of  Oai. 
cepted  to  in  the  master's  account,  the  Court  cannot 
take  upon  itself  to  decide  upon  their  admissibility  in 
this  stage  of  the  proceedings.  By  the  affidavit  of 
the  master  at  the  foot  of  the  account,  which  to  a 
certain  extent  recognizes  the  bond  at  a  period  when 
he  was  no  longer  in  imprisonment,  it  clearly  appears 
that  a  great  portion  of  the  advances  were  applied  to 
purposes  fairly  within  a  bottomry  transaction.  With 
respect  to  the  excepted  items,  I  have  no  infor- 
mation before  me  at  present  to  determine  whether 
they  are  admissible  or  not.  I  shall  therefore  refer 
them  to  the  consideration  of  the  registrar  and  mer- 
chants. 

I  shall  also  adopt  the  same  course  with  respect 
to  the  premium  which  has  been  charged  in  this 
caso.  It  has  been  said  that  the  Court  cannot  safely 
adjudicate  upon  this  part  of  the  question  ;  and  the 
case  of  the  Cognac  has  been  cited  to  support  the 
assertion,  that  this  Court  has  always  been  reluctant 
to  interfere  with  the  terms  of  the  original  agree- 
ment respecting  the  rate  of  interest. 

Now  in  the  case  of  the  Cognac,  a  reference  was 
C3cpressly  directed  to  the  registrar  and  merchants 
^Pon  this  very  point :  and  the  fact  that  such  a  re- 
ference was  made,  clearly  establishes  that  the  Court 
possesses  jurisdiction  on  the  subject-matter.  Pos- 
sessing this  jurisdiction,  it  would,  I  conceive,  be 
inconsistent  with  equity  (and  this  Court  sits  as  a 
Court  of  law  and  equity)  that  the  Court  should 
"feline  to  interpose  its  authority  to  reduce  the 
P^^nnium  when  the  rate  of  interest  is  excessive.  I 
therefore  pronounce  for  the  bond  to  the  extent  I 
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1841.       have  already  stated  ;  and  decree  a  reference  to  the 
uth  March.    yggjgj.y.|^p  ^jj^j  merchants  as  to  the  excepted  items. 


Tbb 


iiiABrorOiE.  ft"d  also  the  amount  of  the  premium. 


THE  WESTMORLAND.     Brigstock. 

4th  Muy. 

iDcasMof  THHIS  was  a  suit  for  wages  promoted  by  three  o^ 
tk^t^^-  the  mariners  who  served  on  board  this  vesseli 
turn  of  the  in-    under  the  circumstances  noticed  in  the  judgment  of 

cient  mantime     ,v      ^         .  f      ^ 

law  is  not  ez-      the  Couru 
eladed  by  the 
•tatate  5  &  6 

^cSMtriction       ^^  behalf  of  the  mariners,  Addams  and  Robinwrm 
of  tbo  Mcond     contended — 

act.    °  That  by  the  fair  construction  of  the  mariners^ 

••n^titreonhe  Contract,  the  seamen  were  entitled  to  their  dis* — 
hS^sucrr*  charge  upon  the  arrival  of  the  vessel  in  a  port  o:^ 
rational  con-  Great  Britain.  That  the  second  section  of  th^^ 
aniwc?°tbe  Statute  5  &  6  of  Will.  4,  under  which  the  ship's  arti- — 
fw  w^ifXt'E^  cles  purported  to  have  been  drawn  up,  expressly 
were  framed,  provided,  not  ouly  that  a  written  agreement  should- 
marioerafair  be  mutually  signed  by  the  master  and  seamen  be — 
nature  of°the  *  fore  the  Commencement  of  a  voyage,  but  thatth^ 
hTwMaMl!*'**^^  nature  of  the  intended  voyage  should  be  explainecX 
The  mere      and  Set  forth  in  such  agreement ;  and  in  the  sche — 

ffoioff  on  shore  . 

without  iea?e  to  dulc  annexed  to  the  3d  section  of  the  act  it  vra^ 

tTtheeffwtdr   particularly  directed  in  the  words   following,  vi^* 

a*dM«^l>?'  ^^  "  Here  the  intended  voyage  is  to  be  described  a« 

voder  the  gene-  nearly  as  cau  be  done,  and  the  places  at  which  i* 

is  intended  the  vessel  shall  touch,  &c."     If,  ther^^ 

fore,  it  had  been  the  original  intention  of  the  owners 

that  the  vessel  should  return  to  England  for  orders 

in  the  first  instance,  and  then  proceed  to  a  port  of 

the  continent  to  discharge  her  cargo,  such  intention 

should  have  been  specified  in  the  mariners'  con- 
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ict ;  that  such  specification  had  been  held  requi-        i84i. 
e  by  Lord  Stowell  in  the  case  of  the  George      *'*  *  "*'' 


Dine,  and  the  authority  of  that  case  was  strongly  westIorlahd. 

plicable  upon  the  present  occasion.     That  even  impriionmeotof 

juming  the  owners'  interpretation  of  the  articles  t\^^gZ^  ^°' 

be  correct,  and  that  the  seamen  were  bound  to  l^^^.  *°  '^J^f 

tani  iDgredieDt 

oceed  with  the  vessel  to  Holland,  the  mere  act  of  in  the  case,  ai 
itting  the  ship  as  they  had  done,  and  going  on  ueu^fUMur^m 
ore  at  Cowes  for  the  purpose  of  procuring  advice,  "niwlf  m^'" 
IS  not  such  an  abandonment  of  the  vessel  as  would  ^«ro>og  tp  ^ 

.  1         I  •  ""*y  ^^  board 

ve  amounted  to  desertion  even  under  the  ancient  the  ship,  wim 
iv,  still  less  would  that  character  attach  to  it  ^"°*^ 
ider  the  particular  statute  in  question.  That  the 
ssing  of  the  statute  5  &  6  Will.  4,  excluded  all 
her  desertion  than  that  which  was  specially  de- 
led by  the  statute ;  and  under  the  9th  section,  to 
nstitute  desertion  under  the  present  law,  it  must 
'  shown  not  only  that  the  mariners  absented 
emselves  from  the  ship  without  permission  of  the 
wter,  but  that  they  did  so  "  under  circumstances 
iinly  denoting  that  it  was  their  intention  not  to 
turn  thereto."   That  by  the  same  section,  in  order 

entail  upon  the  seamen  so  deserting  the  entire 
*feiture  of  theii-  wages,  and  their  eflFects  on  board, 
^as  still  further  requisite  "that  the  circumstances 
•^tiding  such  desertion  should  be  entered  in  the 
J"*book  at  the  time,  and  certified  by  the  signature 

the  master  and  mate,  or  some  other  credible 
ttiess."  That  under  the  circumstances  of  the 
^^,  it  was  clear  the  alleged  desertion  in  the  pre- 
"^t  instance  was  not  brought  within  the  provisions 

the  statute,  inasmuch  that  no  entry  in  the  log- 
ok  was  pleaded,  and  all  locus  penitentia,  and  all 
portunity  of  returning  to  their  duty  on  board  the 
^sel,  had  been  taken  away  from  the  mariners  by 
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1841.       the  illegal  imprisonnient  to  which  they  had  been 

^^^—  subjected  by  the  magistrates  at  Cowes,  at  the  insd- 

vv^Jo"  .Ko.  gation  of  Captain  Brigstock,  the  master.      Lastly, 
that  the  magistrates^  in  committing  the  seamen  to 
prison,  under  the  sixth  section  of  the  act^  had  ex- 
ceeded their  authority,  and  were  liable  to  an  action 
at  law  for  so  doing ;  and  the  punishment  which  the 
seamen  had  thus  wrongfully  undergone  had  a  ma- 
terial bearing  upon  the  question  at  issue,  inasmuch 
that  it  would  be  contrary  to  all  justice,  that  the 
seamen,  having  once  been  punished  at  the  instiga- 
tion of  the  master,  the  agent  for  the  owners  at 
Cowes,  should  for  the  same  offence  be  now  punished, 
a  second  time  in  this  Court,  at  the  prayer  of  th^ 
owners  themselves,  by  the  forfeiture  of  their  wage^ 
as  prayed  for. 

For  the  owners,  Haggard  and  Nicholl,  contrd.  ' 
That  the  legality  of  the  magistrates'  proceeding^ 
at  Cowes  formed  no  part  of  the  issue  in  the  cause  ^ 
and  however  wrongful  the  imprisonment  of  the* 
mariners  might  have  been,  under  the  sixth  sectioi^ 
of  the  act,  the  Court  had  no  jurisdiction  to  affordt 
them  any  redress.     The  question  at  issue  was  con— 
fined  to  this,  whether  by  such  imprisonment  of  th^ 
seamen  the  owners  were  deprived  of  the  pecuniarjr 
forfeiture  to  which  they  were  entitled  in  this  Courts 
That  under  the  general  maritime  law,  the  abandon- 
ment of  a  vessel  before  the  cargo  was  discharged, 
even  in  the  port  of  discharge,  was  a  desertion,  en* 
tailing  a  forfeiture  of  wages ;  and  such  law  had  not 
been  abrogated  by  the  passing  of  the  statute  5  &  ^ 
of  Will.  4.     That  the  case  of  the  George  Home  was 
widely  distinguishable  from  the  present  case,  for 
this  reason,    that  the  ship's  articles  in  that  case 
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«rere  drawn  up  under  the  provision  of  the  statute     4}^^' 

22  Geo.  2,  which  required  the  voyage  to  be  set ^^^  ' 

:orth  in  the  mariner's  contract,  whereas  in  the  re-  Wmtmorlawd. 

:ent  statute  5  &  6  Will.  4,  a  greater  laxity  was 

illowed,  and  it  was  sufficient  that  "  the  nature  of 

he  intended  voyage"  should  be  explained  and  spe- 

jified.    There  was  moreover  this  most  important 

listinction  between  this  case  and  the  George  Home, 

hat  the  duration  of  the  voyage,  in  the   articles 

?hich  had  been  signed  by  the  mariners  in  this 

ase,  was  specifically  limited  to  the  term  of  three 

ears. 

Judgment — Dr.  Lushington. 
The  question  which  I  have  now  to  decide  is, 
l^ether  the  mariners  who  have  commenced  the 
esent  suit  are  entitled  to  the  wages  which  they 
LVe  claimed.  A  summary  petition  and  an  allega- 
>n  have  been  given  in,  and  witnesses  have  been 
amined  on  both  sides ;  and  without  at  present 
^ticing  any  minor  contradictions  which  may  be 
und  in  the  evidence,  it  may  be  stated  that  the 
trties  are  agreed  as  to  the  leading  facts  of  the 
se,  although  from  the  premises  they  draw  very 
fferent  conclusions.  The  vessel,  it  appears,  left 
ngland  in  the  year  1839,  bound  on  a  voyage,  or 
^urse  of  voyages,  described  in  the  ship's  articles 
the  following  terms : — "  From  the  port  of  London 
Swan  River,  Western  Australia,  from  thence  to 
•y  port  or  place  in  the  Indian  or  China  Seas,  and 
ring  her  stay  and  trade  there  until  her  return  to 
port  of  discharge  in  Great  Britain  or  Continent 
Slurope  (in  either  case  the  voyage  to  end  in 
^at  Britain),  and  the  cargo  delivered  if  required; 
i  term  of  time  not  to  exceed  three  years."     She 
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J^H^     accordingly  proceeded  to  the  Swan  Rirer,  and  dis- 
— j^7= —  charged  her  cargo  there ;  and  in  the  be^ning  of 
the  jear  1840,  the  mariners  now  suing  for  thdr 
wages,  were  hired,  and  signed  b  j  way  of  agreement, 
as  they  aUege,  the  original  ship  s  articles.    After 
visiting  Batavia,  the  vessel  proceeded  to  the  Isle  of 
Lombock ;  and  in  the  month  of  June  sailed  theDoe 
with  a  cargo,  homeward  bound.     On  the  28th  of 
October  following,  she  arrived  at  Cowes,  and  on  the 
30th  of  that  month,  the  master,  after  communica- 
tion with  his  owners,  brought  a  North  Sea  pilot  oo 
board  for  the  purpose  of  conducting  the  ship  to 
Holland.     Upon  seeing  this,  the  mariners  appre- 
hending that  by  the  tenor  of  the  articles  they  were 
not  bound  to  proceed  to  Holland,  went  on  shore 
early  on  the  next  morning  to  seek  advice,  and  wbibt 
so  occupied  they  were  arrested  by  the  master  and 
carried  before  the  magistrates  sitting  at  Newport, 
and  refusing  to  return  on  board  the  ship,  they  were 
by  the  authority  of  such  magistrates  committed  to 
the  house  of  correction,  there  to  be  kept  to  hard 
labour  for  thirty  days.     Such  is  the  brief  outline  of 
the  case  before  the  Court ;  and  the  questions  that 
have  been  raised  upon  it,  and  which  are  at  issu^ 
between  the  parties  are  these  : — The  first  question 
is,  whether  the  mariners  were  bound  by  the  article^ 
to  proceed  to  Holland  ?     If  they  were  not  bounds 
then  of  course  there  could  have  been  no  forfeitur^^ 
and  the  seamen  are  entitled  to  their  wages.     Bu* 
assuming  that  the  owners  are  right  in  their  con^ 
struction  of  the  ship's  articles,  and  that  the  ma^ 
riners  were  bound  to  proceed  with  the  vessel  to  th^ 
Continent,  the  Court  will  then  have  to  consider  and 
determine  whether  all  the  facts  and  circumstances 
of  this  case  amount  to  a  desertion  on  their  part.    / 
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now  proceed  to  consider  the  latter  question  in       j^JJ- 
rst  place.     Upon  the  part  of  the  owners  it  — j;^ — 
een  argued  that  the  facts  constituted  desertion  Wmtmorland. 
e  common  maritime  law^  which  has  not  been 
d  or  repealed  by  the  statute  5  &  6  Will.  4,  c.  19. 
not  understand  it  to  have  been  averred  that 

has  been  a  desertion  under  the  statute ;  and 
of  opinion  that  had  such  a  proposition  been 
pted,  it  could  not  have  been  contended  for 
effect.  Now,  on  looking  to  the  wording  of 
tatute,  I  incline  to  the  opinion  that  the  act 
Will.  4,  c.  19,  does  not  exclude  the  ancient 
ime  law ;  and  that  it  is  my  duty  to  examine 
icts  of  the  present  case,  with  a  view  to  ascer- 
vhether  they  constitute  a  desertion  according 
i  ancient  principles  which  constituted  the  law 
s  Court  before  the  statute  in  question  was  en- 
.  In  the  books  of  common  law  authority,  I 
3t  find  any  definition  of  what  desertion  con- 

and  it  would  perhaps  be  difficult  to  state  any 
tion  which  would  comprise  that  offence  under 
ariety  of  circumstances  that  may  occur.  The 
;e  has  attempted  a  definition  so  far  as  relates 
J  particular  circumstances  contemplated  by  it, 
t  states  that  absence  firom  the  ship  for  any 
within  the  space  of  twenty-four  hours  imme- 
y  preceding  the  sailing  of  the  ship,  without 
ssion  from  the  master  thereof,  or  for  any  pe- 
however  short,  under  circumstances  plainly 
ng  that  it  was  his  intention  not  to  return 
to,  shall  be  deemed  an  absolute  desertion.  I 
:  here  notice,  that  the  counsel  for  the  mariners 
urged  upon  the  Court  that  these  words  nega- 
any  other  desertion,  and  that  they  compre- 
3d  all  the  desertion  the  law  intended.     Now 
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Ati^Ma       although  I  am  ready  to  admit  that  this  argument  is 
—  j^^   —  not  without  weight,  yet  upon  the  best  view  which  1 
weotmoblawd.  can  take  of  the  question,  I  am  of  opinion  that  the 
statute,  in  order  to  work  such  an  effect,  must  hare 
gone  further,  and  must  necessarily  have  excluded  the 
ancient  law.     The  circumstances  to  which  I  hav^ 
already  adverted,  constitute  desertion  under  the  Otli 
clause ;  and  the  latter  part  of  the  sentence  with  which 
that  section  concludes,  seems  to  embrace  almost 
every  possible  case.     I  do  not  think  it  requisite  to 
enter  into  any  minute  disquisition  whether  other  cir- 
cumstances constituting  desertion  might  not  occur 
in  the  various  duties  which  a  mariner's  engagemeat 
entails  upon  him.    I  shall  not  therefore  attempt  any 
definition  of  desertion  generally,  but  content  myself 
with  the  observation  that  to  constitute  desertion  in 
such  a  case  as  this,  there  must  be  a  complete  abaa- 
donment  of  duty,  without  justification  on  the  part  of 
the  mariners  ;  and  such  abandonment  must,  more- 
over, be  by  quitting  the  ship.     I  must  now  proceed 
step  by  step  to  consider  whether  there  has  beei:^ 
such  an  abandonment  of  duty  on  the  part  of  th« 
mariners  in  the  present  instance.     On  behalf  o^ 
the   owners  it   has   been   alleged,  that  when  th^ 
crew  were  informed  of  the  intention  to  take  th^ 
ship  to  Holland,   they  declined  to  perform  theiir 
duty  in  pumping,  and  also  in  other  matters  requir-' 
ing  their  exertions  as  sailors. 

Assuming  the  fact  to  be  as  stated,  such  conducts 
would  be  insubordination ;  it  would  not  be  deser- 
tion. The  distinction  and  difference  between  the 
two  offences  must  be  borne  in  mind.  The  utmost 
that  could  be  said  of  it  is,  that  it  may  be  a  fact 
explanatory  of  their  subsequent  conduct ;  and  as* 
suredly,  whether  the  sailors  were  right  or  wrong  as 
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to  other  matters,  it  was  misconduct  on  their  part.      ,  J®V- 

_,  .  _  .  ,         .        ^  4«fc  May. 

The  next  mornmg  the  crew,  it  appears,  havmg  pre-  ^^ 

viously  sent  to  consult  Mr.  Day,  of  Cowes,  and  wbstmorlind. 
having  received  a  letter  from  him,  went  on  shore 
without  leave  to  advise  with  that  gentleman  as  to 
the  effect  of  the  articles.  With  respect  to  the  step 
80  taken  by  the  crew,  I  am  of  opinion  that  it  can- 
not be  deemed  a  desertion ;  for  whatever  may  be 
the  true  legal  effect  of  the  articles,  I  entertain  a 
very  decided  opinion  that  there  was  quite  a  sufficient 
degree  of  obscurity  to  justify  the  seamen  in  en- 
deavouring to  obtain  information  as  to  the  extent 
of  the  obligations  into  which  they  had  entered  on 
signing  the  ship's  articles.  Releasing  them,  there- 
fore, from  all  responsibility  for  this  incipient  step, 
the  next  point  in  the  proceedings  is  the  arrest  of 
the  mariners  at  the  instance  of  Captain  Brigstock, 
the  master. 

The  men  went  on  shore  between  eight  and  nine 
o'clock  in  the  morning.  Captain  Brigstock  applied 
for  a  warrant  as  soon  as  he  heard  they  had  so  quitted 
the  ship,  and  the  mariners  were  arrested  as  the  con- 
^ahle  could  meet  with  them,  either  at  Mr.  Day's 
"^vise  or  in  the  immediate  vicinity,  and  immediately 
cpiiTeyed  before  the  magistrates,  who  were  then 
^tting  in  petty  sessions  at  Newport.  Now  up  to 
tl^is  time  there  was  in  my  opinion  no  completed 
desertion.  Time  might  have  affixed  that  character 
t^  the  conduct  of  the  seamen ;  but  even  according 
*^  the  definition  of  the  act  of  parhament  there  was 
P^t  enough  plainly  to  indicate  that  it  was  not  the 
iiitention  of  the  seamen  to  return  on  board  the 
.  ^P-  Common  justice  would  require  a  reasonable 
^^^e  to  elapse  for  the  men  to  consider  their  situ- 
^'*on  under  such  peculiar  circumstances  before  the 
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al^^       character  of  desertion  could  be  conchisiv^  fixed 

^^        upon  them.    If,  therefore,  there  is  any  desertibBh 

witTHOELAvn.  this  case,  that  legal  consequence  must  be  ascribed 
to  the  circumstances  which  took  place  before  Ae 
magistrates.     What  then  occurs  when  the  marinen 
were  so  taken  before  them  ?     The  magistrates,  it 
appears,  were  of  opinion  that  the  ship's  articlei 
bound  the  crew  to  proceed  with  the  vessel  to  Hol- 
land, and  so  declared  their  opinion  to  them,  at  the 
same  time  informing  them,  that  by  refusing  to  r^ 
turn  to  the  ship  they  rendered  themselves  liable  to 
imprisonment  and  the  forfeiture  of  their  wages.    The 
men  persisted  in  following  the  advice  which  thej 
had  received  from  Mr.  Day;   and  upon  this  the 
magistrates  committed  them  to  prison  and  hard 
labour  for  thirty  days.      It  has  been  said  in  the 
argument,  that  the  Court  cannot  inquire  into  the 
legality  of  the  order  so  made  by  the  magistrates, 
or  a£Pord  to  the  mariners  any  rehef  if  it  be  ill^; 
and  it  is  certainly  true  that  the  Court  of  Admiralty 
cannot  give  damages  for  false  imprisonment;  but 
so  far  at  least  as  that  imprisonment  bears  upon  the 
question  of  desertion,  I  think  that  I  both  can  and 
ought  to  inquire  into  it.    Looking  then  to  the  order 
of  the  magistrates,  I  am  of  opinion  that  they  were 
in  error  in  proceeding  against  the  seamen  under 
the  6th  section  of  the  act  5  &  6  Will.  4;  an  error 
for  which  the  obscurity  of  the  statute  furnishes  mucb 
apology :  and  what  has  been  the  result  of  sucb 
error  on  their  part  ?     It  has  been  this :  that  the 
mariners  were  threatened  with  illegal  imprisonment^ 
were  in  prison  when  they  ought  to  have  been  at 
large,  and  that  they  underwent  a  confinement  which 
the  law  did  not  sanction.     Now  it  appears  to  me 
that  the  threat  of  illegal   imprisonment,   even  to 
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nforce  a  lawful  obligation,  is  not  altogether  an     ^^' 

nimportant  ingredient  in  the  consideration  of  the '— 

resent  case.  The  circumstance,  however,  which  WEtTM0BL4ND. 
eighs  most  deeply  in  my  mind  is  this;  that  by 
ich  imprisonment,  that  which  existed  at  the  mo- 
ent  principally,  though  not  entirely,  in  declara- 
)n,  and  which  was  not  a  consummated  desertion, 
as  rendered  absolute  and  complete ;  that  all  locus 
mtentia  was  taken  away  by  bodily  duress.  Had 
jither  the  threat  been  used,  nor  the  imprisonment 
flicted,  it  is  not  impossible  that  the  seamen  (and 
ey  are  unquestionably  entitled  to  the  benefit  of 
e  possibility)  might  have  returned  to  their  duty 
I  board  the  ship ;  and  when  I  consider  that  this 
ror  was  occasioned  by  the  act  of  the  master,  the 
;ent  of  the  owners,  I  think  the  seamen  are  entitled 
the  advantage  arising  from  it.  Upon  the  whole, 
erefore,  I  am  of  opinion,  that  even  assuming  the 
mers'  construction  of  the  ship's  articles  to  be 
rrect,  there  has  not  been  a  desertion  either  under 
e  statute  or  by  the  ordinary  maritime  law,  if  such 
V  is  not  affected  by  the  statute. 
As  I  have  hitherto  proceeded  upon  the  assump* 
n  that  the  articles  legally  bound  the  seamen  to 
>ceed  with  the  vessel  on  the  voyage  to  Holland, 
i  have  arrived  at  the  conclusion,  that  even  in 
it  view  of  the  case  there  has  been  no  desertion 
the  part  of  the  mariners  in  the  present  instance, 
night  perhaps  have  been  justified  in  abstaining 
ogether  from  further  observation  upon  the  case, 
t  I  think  I  ought  not  to  shrink  from  delivering 
'  opinion  as  to  the  construction  of  the  articles  in 
estion,  although  I  feel  my  task  in  so  doing  to  be 
ended  with  some  difficulty.  In  the  first  place, 
-n,  let  me  consider  whether  there  is  any  autho- 
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1841.       rity  which  has  been  cited  in  any  degree  applic 

—  to  the  circumstances  of  the  present  case ;  am 

WnTMORLAND.  coudly,  how  far  the  circumstances  of  the  two  c 
may  not  correspond,  or  how  far  the  law  has  1 
altered,  so  as  to  render  any  previous  decisia 
safe  guide  in  the  present  exigency.  The  case 
has  been  referred  to  in  the  argument  is  the  ca 
the  George  Home,  decided  by  Lord  Stowell, 
respect  to  which  it  is  not  necessary  for  me  to 
sider  the  whole  of  the  articles.  The  decisio 
that  case  turned  upon  the  description  of  the 
of  delivery,  which  was  in  these  words,  *'  until 
final  arrival  at  any  port  or  ports  in  Europe." 
articles  in  the  present  case  run  thus,  "  until 
return  to  a  port  in  Great  Britain  or  continei 
Europe."  Now  if  the  law  remained  the  same, 
there  was  nothing  else  more  definitive  or  expl 
tory  in  the  articles,  I  am  at  a  loss  to  undersi 
how  any  distinction  could  be  taken  between 
two  cases.  The  whole  reasoning  of  Lord  Sto 
applies  with  equal  stringency  to  the  one  case 
the  other.  To  use  his  own  words,  "  the  arti 
would  apply  with  equal  truth  to  Corfu  and  Arc! 
gel ;"  and  most  applicable  is  his  observation, 
the  contract  ought  to  have  stated  that  the  ship 
to  call  at  Cowes  for  orders  for  the  delivery  of 
cargo  in  England,  Holland,  or  in  the  ports  of 
North  Sea.  Most  cordially  do  I  concur  both  in 
reasons  assigned  by  Lord  Stowell  and  in  the  i 
elusions  to  which  he  arrived ;  and  assuredly,  ur 
I  discover  a  clear  distinction  arising  from  differc 
of  circumstances,  I  should  not  have  the  inclinat 
I  might  almost  say  the  presumption,  to  deviate  f 
that  very  high  authority.  There  is  no  part  of 
judicial  example  set  by  that  great  judge  to  whic 
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am  more  anxious  to  adhere  than  that  wise  discre-     ^^l^^j 

tion  with  which  he  administered  justice  in  equity  in  :^ — 

all  cases  where  the  claims  of  mariners  came  under  We»tmo»lakd. 
his  consideration.  It  has  been  argued  in  behalf  of 
the  owners,  that  the  articles  in  the  present  case  are 
essentially  distinguished  from  those  to  which  the 
seamen  subscribed  in  the  case  of  the  George  Home, 
and  for  this  reason,  that  the  voyage  is  limited  to 
three  years;  but  I  cannot  view  that  limitation  in  the 
light  in  which  it  has  been  represented.  That  limi- 
tation appears  to  me  in  no  degree  to  apply  to  the 
question  now  at  issue,  which  is  not  how  long  the 
sailors  might  possibly  be  detained  in  the  service  of 
the  ship,  but  in  what  part  of  the  world  such  service 
was  to  be  performed. 

Finally,  I  have  to  consider  the  effect  of  the  sta- 
tute which  has  passed  since  the  decision  in  the  case 
of  the  George  Home.  The  difference  between  the 
two  statutes  is  this,  that  by  the  former  statute,  that 
of  Geo.  2,  it  was  necessary  to  state  the  voyage  in 
the  articles ;  by  the  later  act,  the  words  '*  nature 
of  the  voyage"  have  been  substituted  in  Heu  of  the 
former  expressions.  I  must  presume  that  this  was 
advisedly  done,  and  I  must  give  a  rational  con- 
struction upon  the  import  of  such  alteration.  I 
must  therefore  consider  these  words  as  relaxing  the 
strictness  of  the  obligation  before  imposed.  But  to 
what  extent  ?  To  such  an  extent  as  may  accord 
with  the  reasonable  convenience  of  trade,  and  at 
the  same  time  afford  to  the  mariner  as  much  cer- 
tainty as  to  the  import  of  his  contract  as  is  consist- 
ent with  that  convenience.  On  the  one  hand  I 
am  bound  to  consult  the  interest  of  the  mercantile 
world  :  on  the  other  hand  to  give  protection  to  the 
mariner.     Now  are  the  articles  in  the  present  case 

VOL.  1.  R 
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ith^May.     ^  explicit  as  the  convenience  of  trade  will  allow 

~^        I  am  of  opinion  that  they  are  not ;   I  think  tha 

WwnioRLiND.  nothing  would  have  been  easier  than  to  have  sjm 
cified  in  clear  and  intelligible  language  all  that  th 
OMmers  could  have  desired  to  have  done.  Lor 
Stowell,  in  deUvering  his  judgment  in  the  case  < 
the  George  Home,  has  himself  explained  how  tb 
object  might  have  been  effected ;  and  had  any  u 
terior  intentions  been  entertained,  how  easy  woul 
it  have  been  to  have  expressed  them  in  the  ship 
articles  in  the  present  case,  by  simply  stating,  "  \ 
a  port  of  discharge  in  Great  Britain,  or  in  the  nort 
of  Europe."  In  interpreting  the  act  of  parliamen 
the  words  "  nature  of  the  voyage"  must  have  sue 
a  rational  construction  as  to  answer  the  main  aD 
leading  purpose  for  which  they  were  framed,  namel] 
to  give  the  mariner  a  fair  intimation  of  the  natui 
of  the  service  in  which  he  was  about  to  engag 
himself  when  he  signed  the  ship's  articles.  Loot 
ing  at  the  tenor  of  the  articles  in  the  present  cas( 
I  am  of  opinion  that  the  terms  which  are  used  gii? 
him  no  intimation  whether  he  is  to  winter  in  th 
frozen  regions  of  the  north,  or  perform  an  easy  sei 
vice  in  the  luxurious  climate  of  Naples  or  Triest 
I  am  yet  to  learn  that  such  comprehensive  amb 
guity  is  necessary  for  the  purposes  of  trade  ;  and 
not  necessary,  I  cannot  believe  that  a  just  construe 
tion  of  this  statute  will  impose  any  such  grievanc 
upon  the  seaman.  I  am  not  disposed  to  narrow  i1 
interpretation  in  cases  where  the  exigence  or  cor 
venience  of  commerce  call  for  an  extended  latitud 
of  construction ;  but  I  am  inclined  to  say  that  thi 
statute  does  not  warrant  an  arbitrary  extension  ( 
terms  not  required  for  the  interest  of  the  ownei 
yet  so  vague  and  indefinite  as  to  deprive  the  ma 
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riner  of  all  the  benefit  intended  to  be  conferred       ^^^i- 
upon  him,  when  the  legislature  ordained  that  some  —       -— 
information  should  be  conveyed  to  him  of  the  ex-  Westmorlawd. 
tent  of  the  obligation  into  which  he  was  about  to 
enter.     For  these  reasons  I  am  of  opinion  that  the 
statute  does  not  confer  upon  these  articles  a  validity 
which  they  certainly  would  not  have  possessed  if 
framed  before  the  statute  passed. 

I  must  therefore  pronounce  sentence  in  favour 
of  the  claim  set  up  by  the  mariners  in  this  case, 
and,  as  a  matter  of  course,  with  costs  against  the 
owners ;  and  I  cannot  but  lament  that,  considering 
that  these  persons  have  suffered  a  wrongful  impri- 
sonment, though  innocently,  on  the  part  of  the 
owners,  it  should  have  been  deemed  necessary  to 
carry  on  the  controversy  in  this  Court. 

Wages  pronounced  for  with  costs. 


THE  WESTMINSTER. 

Ath  May. 


nPHIS  was  a  claim  for  a  salvage  remuneration,  saWage 

promoted  by  the  Margate  Steam  Packet  Com-  q;;;j^tJof^* 
pany  against  the  consignees  of  a  cargo  of  tea,  and  ""^l.^"  * 
the  owners  of  a  quantity  of  tin,  which  it  was  alleged  Suggestion  ' 
had  been  saved  by  three  steam-vessels  belonging  to  wa*iimwe^**^ 
the  company,  when  the  Westminster  was  driven  by  ^^^'^^^]^^ 
stress  of  weather  on  the  rocks  in  Palm  Bay,  to  the  where  cargo 
eastward  of  Margate,  upon  the  22d  of  November  assistao^ce^tTre- 

I      M  move  it  into  a 

last.  place  of  safety. 

On  behalf  of  the  M.  S.  Company  it  was  set  forth  Itm^^hTcha- 
in  plea :  That  the  master  of  the  Westminster,  when  ™cter  of  a  sai- 
bis  vessel  had  grounded  upon  the  rocks,  engaged     vet^sut'se- 
the  services  of  the  Royal  George,  the  Royal  Wil-  To^itter' 
liam,  and  the  Adelaide,  to  unlade  the  cargo  and  a>«p««««  ■§;««- 
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1841. 

Atk  May. 

ment  with  the 
lalvort. 

Attempt  tf> 
eiclade  from  the 
terms  of  the 
agieemeot  some 
tin  GO  board  at 
the  time,  serving 
as  ballast,  DOt 
sustained. 

Agreements 
for  the  salvage 
of  the  ship,  ine* 
spective  of  the 
carffo  on  board 
at  the  time,  not 
allowed  by  the 
Court 

Where  such 
agreements  are 
proved.  Court 
will  refuse  to 
pronounce  any 
salvage  due. 


convey  it  to  London ;  a  stipulation  being  made  at 
the  time,  that  in  consequence  of  the  value  of  the 
steamers,  the  company  to  which  they  belonged 
should  be  remunerated  •'  according  to  the  services 
rendered  and  the  risk  encountered ;  that  a  portion 
of  the  tea  on  board  the  Westminster,  amounting  in 
value  to  the  sum  of  .£35,977,  was  transhipped  on 
board  the  steamers,  and  conveyed  to  the  East  India 
Docks  ;  and  upon  the  7th  of  December,  the  West- 
minster, having  the  tin  on  board,  and  which  had 
never  been  removed,  was  towed  up  to  London  by 
the  Royal  George,  under  a  separate  agreement  made 
with  the  master  of  that  vessel.  It  was  also  repre- 
sented that  the  value  of  the  steamers  amounted  to 
£30,400 ;  that  one  of  the  steamers  had  been  em- 
ployed in  the  service  for  the  space  of  six  days, 
another  for  four  days,  and  the  third  for  three  days, 
and  that  the  crews  on  board  the  several  vessels 
consisted  of  fifty-eight  persons. 

For  the  consignees  of  the  tea,  Phillimore  and 
Addamis. 

For  the  owners  of  the  tin,  the  Queens  Advocate. 

For  the  salvors,  Jenner  and  Harding. 

Judgment. — Dr.  Lushington. 

This  vessel  was  bound  to  the  port  of  London 
from  Singapore,  with  a  very  valuable  cargo  on 
board,  consisting  of  tea,  and  also  of  some  tin  used 
principally  as  ballast,  when  she  unfortunately  met 
with  bad  weather  in  coming  up  the  channel,  and 
was  driven  upon  the  rocks  in  Palm  Bay,  about  a 
mile  or  a  mile  and  a  half  from  Margate,  in  the 
morning  of  the  22nd  of  November  last.  At  four 
o'clock  in  the  afternoon  of  the  same  day,  the  master 


THE  HIGH  COURT  OF  ADMIRALTY.  231 

went  on  shore,  and  proceeded  to  Margate  with  the       J^*'- 

pilot,  to  make  arrangements  for  the  protection  of 

the  ship  from  plunder  during  the  night,  the  state  of  Wrstminstfu. 
the  weather  being  such  as  to  render  it  unsafe  for 
any  one  to  remain  on  board.  In  pursuance  of 
these  arrangements,  the  vessel  was  placed  under 
the  custody  of  the  preventive  coast  guard  during 
the  night,  and  on  the  following  morning  the  master 
and  crew  returned  on  board,  and  the  services  of  the 
steam  vessels  were  engaged.  It  has  been  con- 
tended, that  all  which  was  done  by  the  steam 
vessels  amounts  in  point  of  fact  to  a  mere  question 
of  transhipment  of  the  cargo  from  one  vessel  to 
another,  in  fulfilment  of  the  agreement,  which  the 
owners  of  the  Westminster  undertook  to  make  good 
when  they  engaged  to  transport  the  cargo  to  Lon- 
don. Looking  however  to  the  evidence  before  me, 
I  am  of  opinion  that  the  circumstances  of  the  case 
do  not  altogether  support  that  argument.  I  appre- 
hend that  where  a  cargo  becomes  in  any  degree  of 
danger,  the  duty  of  transhipment,  however  strongly 
it  may  be  imposed  upon  the  owners  of  the  carrying 
ship,  cannot  at  all  affect  the  interests  of  others  who 
may  be  concerned  in  the  preservation  of  the  cargo, 
and  if  any  dispute  should  arise  between  the  owners 
of  the  ship  and  the  owners  of  the  cargo,  the  cogni- 
zance of  the  question  must  belong  to  another  tri- 
bunal, without  reference  to  the  interests  of  those 
engaged  in  effecting  the  service  of  the  carriage  of 
the  cargo.  In  a  mere  question  of  transhipment, 
this  Court,  I  conceive,  would  have  no  jurisdiction 
on  the  subject-matter.  If  therefore,  this  was  a  case 
of  transhipment  only,  the  consignees  would  clearly 
have  mistaken  their  own  way,  in  not  appearing 
under  protest  to  the  jurisdiction  of  the  Court  in  the 
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AikMa       pi^^sent  instance ;  but  looking  to  the  feu5ts  of  the 

— ^ —  case,  I  am  of  opinion,  that  whatever  may  be  the 

wiBTMiNtTEH.  natuFC  of  the  service  which  has  been  rendered  in 
other  respects,  it  is  to  be  considered  as  a  salvage 
service,  and  for  this  reason,  that  the  vessel  was 
grounded  on  the  rocks,  and  the  cargo  itself  was  in 
danger.     The  degree  of  the  danger  is  immaterial,  in 
considering  the  nature  of  the  service,  for  if  the  cargo 
at  all  required  assistance  to  remove  it  into  a  place 
of  safety,  the  service  then  assumes  the  character  of 
a  salvage  service,  and  it  becomes  the  duty  of  this 
Court  to  adjudicate  upon  it  as  such,  and  to  allot  the 
remuneration  upon  a  different  consideration  from 
that  which  would  apply  to  a  mere  service  of  tran- 
shipment.   Now  I  cannot  entertain  a  doubt  that  the 
cargo  on  board  this  vessel  was  in  a  certain  d^ree 
of  danger,  and  for  this  plain  and  obvious  reason^ 
viz.  that  it  is  an  admitted  fact  in  the  case,  that  th^ 
cargo   has  undergone    a   considerable    degree  oC 
damage,  and  a  portion  of  it  has  been  affected  by  th^^ 
sea-water  and  chalk,  and  become  much  deterioratec^- 
in  consequence.     It  was  therefore  imperative  upoC* 
the  master  of  the  Westminster,  circumstanced  a^ 
that  vessel  was,  to  remove  without  loss  of  time  intc^ 
a  place  of  security,  a  cargo  of  so  valuable  ancS^ 
perishable  a  kind,  and  to  forward  it  to  its  port  of  des — 
tination.     Having  expressed  my   opinion  on  thi^ 
point,  I  come  now  to  consider  what  is  the  amount^ 
of  remuneration,  which,  under  all  the  circumstancess- 
of  the  case,  I  think  the  owners  of  the  steam-vessels^ 
and  the  persons  on  board  them,  are  entitled  to 
receive ;  and  for  this  purpose,  I  will  in  the  first 
place  endeavour  to  ascertain  what  I  apprehend  will- 
be  an  equitable  estimate, — ^for  it  is  impossible  to 
approach  any  other, — of  the  value  of  the  property. 
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pecting  which  an  adjudication  is  to  be  made.       ^' 

e  property  in  question  is  the  tea  saved  by  the — 

uners,  and  also  the  freight  due  upon  the  tea  so  westi^n0tir. 
^ed,  as  they  are  both  liable  to  salvage.  Accord- 
to  the  affidavits,  the  total  net  proceeds  of  the 
are  stated  to  be  ^35,977,  or  in  round  numbers, 
6,000 ;  but  from  this  has  been  deducted  the 
urge  of  freight,  which  ought  not  to  be  deducted 
the  purposes  of  my  judgment.  The  charge  of 
ght  amounts  to  <£4460 ;  therefore  the  total  value 
jeeds  ^40,000.  Now  the  quantity  of  teas  salved 
the  steamers  is  stated  to  be  482  tons,  and  by  the 
ling  vessels  398  tons.  It  would  be  easy  by  the 
es  of  arithmetic  to  state  the  precise  proportion  of 
i  value  with  respect  to  quantity,  but  it  is  impos- 
le  to  do  so  in  value,  because  it  is  impossible  to 
:ertain  what  proportion  of  the  damaged  tea  was 
pped  on  board  the  steam  vessels,  or  what  pro- 
rtion  on  board  the  sailing  vessels.  As  far  as  the 
dence  goes,  it  would  tend  to  show  that  the  largest 
^portion  (comparatively  the  largest)  of  the  teas 
nshipped  on  board  the  sailing  vessels  consisted  of 
oaged  or  deteriorated  teas.  Now  taking  the  real 
xe  of  the  whole  at  <£40,000,  I  think  if  I  were  to 
mate  the  value  of  the  teas  salved  by  the  steam 
sels,  in  regard  to  quantity  and  quality,  at 
1,000,  including  the  freight,  I  should  not  do 
istice  to  any  of  the  parties,  and  it  must  be  recol- 
ed,  that,  in  proportion  to  the  value,  the  freight 
5t  pay  for  any  sum  which  I  may  adjudicate  to 
salvors. 

laving  thus  endeavoured  to  settle  the  amount  of 

value,  the  next  consideration  is,  who  were  the 

ions  who  performed  the  service  ?     It  is  stated 

t  there  were  three  steamers,  the  value  of  which 
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tl^Ma       ^^ceeds  £30,000 ;  that  they  had  68  men  on  board ; 

'■ —  that  one  vessel  was  employed  for  six  days,  another 

wmtiiinbtir.  for  four  days,  and  the  other  for  three  days.  With 
respect  to  the  service  itself,  it  appears  not  to  have 
been  attended  with  much  risk  or  danger.  I  think 
the  cargo  was  in  danger,  not  merely  from  the  con- 
dition of  the  ship,  (described  by  the  master  in  his 
protest  to  be  such  that  it  was  impossible  to  get  her 
off,  and  that  the  water  flowed  into  her  whenever 
the  tide  rose),  but  for  another  reason,  namely,  that 
although  the  weather  was  moderate  during  the 
whole  time  the  service  was  rendered,  yet  it  is  clear 
that,  by  one  of  those  contingencies  which  so  fre- 
quently happen  at  that  season  of  the  year,  the  weather 
niight  have  changed,  and  then  the  ship  and  cargo 
would  have  been  in  very  considerable  danger ;  and 
all  these  contingencies  must  be  taken  into  consider- 
ation when  my  judgment  is  to  be  formed  in  a  ques- 
tion of  this  kind.  ] 

Now  looking  at  the  whole  case,  not  altogether 
forgetting  that  one  of  these  vessels  was  engaged  to 
carry  passengers  from  Margate   to   London,  and 
though,  perhaps,  at  that  season  of  the  year,  sucb 
engagement  must  be  presumed  to  have  been  at 
no  great  value  to  the  owners,  yet  it  is  not  alta^ 
gether  to  be  left  out  of  the  question,  since  the  dis-^ 
appointment  of  the  passengers  might  work  subset 
quent  inconvenience   to   the    owners, — taking  all 
these  circumstances  into  consideration,  I  think  f 
shall  not  allot  a  very  extravagant  sum  to  be  paid 
by  both  the  tea  and  the  freight,  if  I  allot  the  sun» 
of  ^1500. 

With  respect  to  the  tin,  that  appears  to  me  to 
stand  on  a  totally  distinct  and  different  foundation. 
I  am  at  a  loss  to  conceive  how  there  could  be  any 
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reement  for  bringing  up  the  ship  without  the  tin      ^^^^ 

board  her,  and  which  was  performing  the  office  of  — — 

last  I  apprehend,  that  agreement  must  of  ne-  WESTniNiTEB. 
isity  include  the  bringing  up  the  tin.  If  it  did 
:,  I  know  of  nothing  more  dangerous  than  setting 
3recedent,  when  a  cargo  is  on  board  a  ship,  of 
king  an  agreement  with  a  party  for  salvage  of 
ship  and  not  the  cargo,  that  would  open  a 
)r  to  every  description  of  fraud.  Only  contem- 
te  the  consequences,  supposing  the  whole  cargo 
I  been  on  board,  and  an  agreement,  under  cir- 
(istances  which  would  give  to  the  service  the  cha- 
ter  of  a  salvage  service,  had  been  made  by  the 
ster,  who  should  say,  "  You  shall  bring  up  the  ship 
London  for  £50,  and  do  the  best  you  can  against 
owners  of  the  cargo ;"  why  it  would  be  an  en- 
ragement  to  fraudulent  bargains  by  owners  and 
Jters  of  vessels,  to  the  detriment  of  owners  of  the 
»o,  and  of  course  salvors  would  make  a  bargain 
3h  more  advantageous  to  the  owners  of  the  ship 
a  the  master  when  they  are  sure  of  obtaining  his 
stance  to  get  a  larger  salvage  from  the  owners  of 
cargo.  If  there  was  any  such  agreement  in  this 
3,  (which  I  am  not  at  all  disposed  to  conjecture, 
the  contrary,  I  believe,  that  the  agreement 
luded  the  bringing  up  of  the  tin,)  but  if  there 
e,  I  should  decidedly  set  my  face  against  it ;  and 
)w  state,  that  should  I  ever  find  this  to  be  the  case, 
mything  at  all  approaching  to  it,  I  shall  at  once 
se  to  pronounce  any  salvage  due  at  all  under 
1  circumstances. 

am  of  opinion  that,  with  respect  to  the  tin,  it  is 
fectly  clear  that  no  salvage  ought  to  be  claimed; 
•efore,  I  dismiss  that  subject  entirely  from  consi- 
ition. 
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1841. 

MJune.  THE  EAGLE.    Litty. 


A  wrongfoi  dis*  TN  this  cose  the  Eagle,  equipped  for  the  slave 
oriJIiMi  Mbori  trade,  and  navigated  under  American  colon, 
to  th^s^S**  and  with  an  American  pass  and  master  on  board, 
teizorainthe  whilst  at  anchor  in  Lagos  Roads,  on  the  Slst  De- 
awtidedbyact  ccmbcr,  1838,  was  boarded  from  her  Majesty's 
oL'i^i'tol^a^  ship  Buzzard  (Lieutenant  Fitzgerald,  commander), 
divc'Jhj!""^  but  was  not  detained.  In  January,  1839,  the 
coDtuactioD  commander  of  her  Majesty's  ship  Lily  having  pro- 
4,c.  113, 1.71,  ceeded  m  that  vessel  to  Lagos  Bay,  and  finding 
!Hfhtparn!28S  ^^^  Eagle  Still  lying  at  anchor,  took  possession  df 
^"court ofAd-  ^®^'  ^°^  ^^*  ^^^  under  the  charge  of  Mr.  BoySi 
miraihrnoter-  au  officcr  ou  board  the  Lily,  to  Sierra  Leone  for 
tence  of  the'^°  adjudication.  The  Court  of  Mixed  Commission  at 
ifoD  Court°from  Sicrra  Leone  refused  to  adjudicate,  upon  the  ground 
*^«t?on  to  ^*  ^^^  ^^^  vessel  was  ostensibly  American  property, 
whom  the  boun-  and  that  the  right  of  searching  American  vesseb 
c^BKTuin^  had  not  been  conceded  to  British  cruisers  by  the 
d^mn^oThi  American  government.  After  considerable  deten- 
^^960/  idb  ''^^  ^*  Sierra  Leone,  Mr.  Boys  proceeded  with  the 
the  icrdH  of  the  Eaglc  for  the  purpose  of  obtaining  further  instruc- 
S^twstothc  tions,  either  from  the  commander  of  the  Lily,  if  he 
L^con7le'wr.  should  bc  able  to  fall  in  with  him,  or  from  any 
directed  to  bi    Other  officer  he  might  meet  in  command  of  a  cruiset 

brought  in  and  .  . 

paid  over  to  Uie  OU  that  statiou.     On  the  12th  March,   1839,  bo 
ImixL'iion!'^'  arrived  in  Clarence  Cove,  and  there   found  he^ 
ihe^s^onfir  Majcsty's    ship    Buzzard    at    anchor,   under  tha 
not  given.         commaud  of  Lieutenant  Fitzgerald,  to  whom  h^ 
communicated  the  proceedings  that  had  already' 
taken  place  with  respect  to  the  Eagle.    Lieutenan* 
Fitzgerald  then  boarded  the  Eagle,  and,  havingT 
threatened  the  master  to  send  him  with  the  vessel 
to  New  York  to  be  dealt  with  by  the  law  of  the 
United  States,  the  master  confessed  the  property 
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the  vessel  to  belong  to  Spanish  owners;  and  that  '^J- 
I  was  only  the  ostensible  master  for  colorable  — -^  — 
irposes,  and  that  he  surrendered  to  the  Buzzard.  Eaolb. 
eutenant  Fitzgerald  thereupon  sent  an  officer 
id  prize  crew  from  the  Buzzard  on  board  the 
)gle,  receiving  Mr.  Boys  and  the  men  of  the 
ly,  who  had  been  in  charge  of  her,  on  board  the 
azzard  as  supernumeraries.  Lieutenant  Fitz- 
rald  subsequently  proceeded  in  the  Buzzard 
th  the  Eagle,  and  another  vessel  detained  under 
nilar  circumstances,  to  New  York,  for  the  purpose 
having  the  seizure  adjudicated  by  the  American 
ir;  but  the  American  authorities  being  of  opinion 
at  the  papers  under  which  the  Eagle  had  been 
iling  were  fictitious,  and  that  the  American  flag 
id  pass  had  been  used  for  the  purpose  of  covering 
e  Spanish  ownership,  declined  to  interfere, 
eutenant  Fitzgerald  then  resolved  to  send  the 
igle  to  Sierra  Leone  for  adjudication  as  Spanish 
operty,  engaged  and  fitted  for  the  slave  trade; 
d  accordingly  he  put  Mr.  Boys  as  an  officer  of  the 
(zzard,  and  a  crew  from  that  ship  on  board,  in 
irge  of  the  Eagle,  and  proceeded  in  the  Buzzard, 
company  with  the  Eagle,  towards  Sierra  Leone, 
the  progress  of  the  voyage,  the  Eagle,  having 
ting  a  leak,  foundered;  and  Mr.  Boys  and  his 
w  took  to  their  boat,  and  were  picked  up  by 
•  Buzzard. 

\t  Sierra  Leone,  Lieutenant  Fitzgerald  suffi- 
utly  proved  the  true  character  and  ownership 
the  Eagle  before  the  Mixed  Commission  Court; 
3  on  the  27th  January,  1840,  a  sentence  was 
>nounced  declaring  the  Eagle  to  have  been  a 
anish  vessel  engaged  in  the  slave  trade,  and 
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1841.  condemning  the  same  as  having  been  seized  and 

!^^!!L-.  taken  by  her  Majesty's  ship  Buzzard, 

£aglb.  The  bounties  authorised  by  act  of  parliament  to 


be  granted  on  tonnage  in  such  cases  were 
on  application  by  the  Lords  of  the  Treasury  to 
the  agent  of  the  Buzzard,  amounting  to  the  sum 
of  £960. 

Under  these  circumstances,  proceedings  were 
instituted  calling  upon  Mr.  Woodhead,  the  agent 
of  the  Buzzard,  to  bring  in  the  amount  of  the 
bounties  he  had  received,  and  to  shew  cause  why 
the  same  should  not  be  paid  to  the  officers  and 
crew  of  her  Majesty's  ship  Lily  as  the  original 
seizors. 

The  case  was  argued  on  the  second  session  of 
Trinity  Term,  May  20th,  by  the  Queen's  AdvocatCt 
on  behalf  of  the  Buzzard;  and  by  Addams,  on  behalf 
of  the  officers  and  crew  of  her  Majesty's  ship  Lily. 

In  support  of  the  Buzzard's  claim  the  Queens 
Advocate  submitted — 

That  a  final  and  conclusive  sentence  had  beeft 
pronounced  in  favour  of  the  Buzzard  by  a  Court 
possessing  an  exclusive  jurisdiction  over  the  sub- 
ject-matter of  the  question,  viz.  by  the  Mixe^ 
Commission  Court  at  Sierra  Leone.  That  by  th^ 
act  of  parliament  5  Geo.  IV.,  c.  Ill,  a  '* console 
ditated  slave  trade  act,  embodying  the  treati^ 
between  Great  Britain,  Spain,  Portugal,  and  Hb^' 
Netherlands,  it  is  expressly  provided  in  the  treaties- 
therein  set  forth,  ''  That  the  Mixed  Commission 
Courts  shall  adjudge  without  appeal,  according  t^ 
the  letter  and  spirit  of  the  treaties;"  and  in  a  late^ 
treaty  between  Spain  and  this  country,  dated  Jua^ 
28,  1835, containing  additional  articles,  principally 
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relating  to  the  fitting  out  of  vessels  for  the  purpose       I®*'- 
of  the  slave  trade,  it  is  stipulated  in   the   third 


The 

article  in  the  following  words; — "The  mixed  Courts       Eaolb. 
of  Justice  are  to  decide  upon  the  legality  of  the 
detention  of  such  vessels  as  the  cruisers  of  either 
nation  shall  in  pursuance  of  the  said  treaty  detain ; 
and  such  Courts  shall  adjudge  definitely  and  with- 
out appeal  all  questions  which  shall  arise  out  of 
the  capture  and  detention  of  such  vessels."    That 
under  the  provisions  of  these  treaties,  and   also 
upon  the  authority  of  the  decision  in  the  Court  of 
Delegates  in  the  case  of  the  Donna  Barbara,  it  was 
not  competent  for  the  Court  to  disturb  the  sentence 
which  had  been  pronounced  by  the  commissioners 
at  Sierra  Leone,  condemning  the  Eagle  as  having 
been  seized  and  taken  by  her  Majesty's  ship  Buz- 
zard.    That  the  jurisdiction  conferred   upon   the 
Court  of  Admiralty  by  the  71st  section  of  the  act 
w  confined    to  questions  which    may  arise  with 
'espect  to   the   distribution   of   the    proceeds   or 
bounties  between  the  actual  captors  themselves. 
The  question  raised  by  the  Lily  in  this  present 
instance  was  clearly  not  of  this  class.     It  was  of  a 
totally  different  character,  being  in  substance  an 
appeal  to  the  Court  to  reverse  the  sentence  of  the 
**'^ed  Commission  Court  at  Sierra  Leone,  and  to 
"^cree  that  the  Eagle  was  not  in  point  of  fact 
^^ptured  by  the  Buzzard,  but  by  the  Lily.    The 
"^en's  Advocate  then  commented  at  some  length 
^Pon  the  facts  and  evidence  in  the  cause;  and,  in 
^^^  elusion,  contended  that  both  in  fact  and  in  law 
^^   officers  and  crew  of  the  Buzzard  were  legally 
^ 'titled  to  the  bounties  which  had  been  paid  to 
?*^*  Woodhead,  their  agent  on  their  behalf,  by  the 
^^^ds  of  the  Treasury.    The  Eagle  having  actually 
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1S41.       surrendered  to  the  Buzzard,  and  the  officers  and 

" — crew  of  the   Buzzard   being  in  possession  of  a 

Kaolb«      judicial  sentence  which  the  Court  had  no  autho- 
rity to  alter, — 

Addams,  contrd,  argued, — 

That  in  the  mode  of  proceeding  adopted  oa 
behalf  of  Mr.  Woodhead,  the  agent  for  the  Bui- 
zard,  there  had  been  a  departure  from  the  usual 
practice  of  the  Court,  inasmuch  that  if  it  was 
intended  to  raise  an  objection  to  the  Court's  juris* 
diction,  an  appearance  should  have  been  given  for 
Mr.  Woodhead  under  protest  in  the  first  instance, 
and  the  question  should  have  been  argued  accord- 
ingly.  That  the  conclusions  which  had  been  draws 
from  the  several  treaties,  and  from  the  case  of  the 
Donna  Barbara  referred  to  by  Queen's  AdvocaUt 
were  erroneously  founded.  The  obvious  import  of 
the  treaties  was  to  this  effect: — That  the  Mixed 
Commission  Courts  shall  adjudge  without  appeals 
all  cases  of  seizure  and  detention  between  the 
subjects  of  the  contracting  countries.  It  never  was 
intended  that  when  a  sentence  of  condemnation 
had  been  once  pronounced  in  favour  of  British 
seizors,  the  jurisdiction  of  this  Court  should  be 
excluded  from  considering  the  question  as  to  the 
persons  to  whom  the  bounties,  or  the  proceeds 
arising  from  such  condemnation,  should  belong* 
The  words  of  the  71st  section  of  the  act  5  Geo.  IV., 
c.  113,  expressly  exclude  any  such  interpretation 
upon  the  import  of  the  treaties,  by  providing,  "that 
if  any  party  or  parties  claiming  any  benefit  by 
way  of  bounty  or  share  of  the  proceeds  for  the 
seizure  of  any  Spanish,  Portuguese,  or  Netherlands 
vessels  for  violation  of  treaty  or  convention,  may 
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©rt  to  the  Court  of  Admiralty  for  the  purpose  of       iwi- 

taining  the  judgment  of  the  said  Court  in  their  ^^-^— 

ialf;   and  it  shall  and  may  be  lawful  for  the      eJole. 

Ige  of  the  said  Court  to  determine  thereupon." 

at  with  respect  to  the  decision  of  the  Court  of 

legates  in  the  Donna  Barbara,  the  case  itself 

8  not  in   point  with  the   present  case.      The 

sstion  in  that  case  was  not  a  mere  question  of 

tribution^  but  of  the  legality  of  the  seizure;  it 

nt,  therefore,  to  the  very  root  of  the  original 

itence  pronounced  by  the  Court  at  Sierra  Leone, 

\  the  Court  of  Delegates  rightly  held  that  the 

itence  of  the  Mixed  Commission  Court,  being 

sentence  in   rem,  was  conclusive,  and  without 

peal  in  this  Court.     That  upon  the  facts  of  the 

ie  no  doubt  could  be  entertained  that  the  Eagle, 

hough  she  might  actually  have  surrendered  to 

\  Buzzard,  had  been  seized  in  the  first  instance 

the  Lily;  that  she  was  in  the  possession  of  an 

cer  and  crew  of  the  Lily  when  Lieutenant  Fitz- 

•ald  went  on  board  in  Clarence  Cove;  and  the 

'  of  dispossessing  Mr.  Boys,  and  putting  a  prize 

w  from  the  Buzzard  on  board  the  Eagle  after 

surrender  of  the  master,  was  a  wrongful  dis- 
tsession  of  the  original  seizors ;  and  the  officers 
I  crew  of  the  Buzzard  were  not  entitled  to  take 
"antage  of  their  own  wrong,  to  the  prejudice  of 

commander  and  crew  of  the  Lily,  by  whom 

capture  was  previously  made,  and  to  whom 

bounties  de  facto  and  de  jure  belonged. 

Judgment. — Dr.  Lushington. 
This  case  was  argued  on  the  last  court  day,  and 

matter  in  dispute  lies  between  the  officers  and 
ws  of  her  Majesty's  ships  Buzzard  and  Lily. 
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1841.       The  vessel  which  was  captured  having  beci 

previous  to  the  proceedings  m  the  Mixed 

Eaolb.  mission  Court  at  Sierra  Leone,  no  questio 
arise  with  respect  to  the  proceeds ;  the  ques 
confined  to  this  single  point,  viz.  who  sh 
entitled  to  the  bounties  arising  from  the  sei 
of  condemnation  which  has  been  pronoi 
Now,  it  is  expedient  to  examine,  in  the  fii 
stance,  the  facts  of  the  case  as  they  are  sta 
the  evidence  of  Lieutenant  Boys ;  and  I  mus 
consider  what  is  the  legal  result  of  that  evii 
and  whether  the  act  of  parliament  would  bii 
to  any  particular  conclusion. 

The  evidence  of  Lieutenant  Boys  is  to  the  f 
ing  effect.  (The  Court  here  adverted  to  the  evi 
at  some  length,  and  proceeded  to  observe.) 
is  the  general  statement  of  the  facts  of  tht 
deposed  to  by  Mr.  Boys ;  and,  in  order  to  asc 
what  were  the  reasons  which  induced  Lieu 
Fitzgerald  to  make  the  seizure,  I  shall  now  pi 
to  notice  some  of  the  observations  by  whi( 
evidence  of  the  witness  is  accompanied, 
deposition  in  chief,  on  the  third  article  of  th 
gation,  he  says,  "  I  made  a  communicat 
Lieutenant  Fitzgerald  in  regard  to  the  pi 
situation  I  was  placed  in,  and  in  conseque; 
what  I  said  to  him,  he  seized  the  Eagle 
behalf  of  the  Buzzard,  and,  under  a  ne^ 
altered  declaration,  hauling  down  the  Am 
flag,  and  hoisting  a  Spanish  flag  in  the  Eagh 
removed  me  and  my  prize  crew  out  of  he 
placed  a  mate  and  prize  crew  from  the  Buzz 
board  of  her  in  our  stead."  Upon  cross-€ 
nation  he  states  these  facts  more  at  length 
says  in  his  answer  to  the  7th  interrogatory,  * 
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ot  fall  in  with  any  of  her  Majesty's  cruisers^  until       ^®^'^ 

found  her  Majesty's  brig  Buzzard  at  anchor  in :jr^ — 

Jlarence  Cove,  on  the  12th  March,  1839.  The  Eagle  Eiole. 
mder  the  American  flag  did  on  that  day  run  into 
/larence  Cove  and  within  gunshot  of  the  Buzzard, 
ni  Litty  the  master  had  up  to  that  time  persevered 
a  asserting  that  the  vessel  was  American  property, 
did  report  myself  to  Lieutenant  Fitzgerald  com- 
nanding  the  Buzzard  in  due  course  of  service  as 
0  my  superior  ofiicer.  I  did  acquaint  him  of  my 
ulure  in  attempting  to  procure  the  condemnation 
f  the  Eagle  at  Sierra  Leone,  and  the  reason  of 
uch  failure,  namely,  the  ostensible  American 
wnership  and  flag  of  the  said  vessel.  It  was  my 
itention  on  finding  a  British  cruiser  in  Clarence 
Jove,  to  abandon  the  Eagle  there,  and  apply  to  be 
eceived  with  my  crew  as  supernumeraries  on  board 
ich  cruiser." 

Upon  the  8th  Interrogatory  he  states,  "  I  did 
ith  my  crew  not  voluntarily,  but  acting  under  the 
ders  of  Lieutenant  Fitzgerald,  but  which  orders  I 
^  glad  to  receive,  quit  the  Eagle  in  Clarence 
^Ve,  and  we  were  not  at  our  otvn  request^  but  by 
ier  of  Lieutenant  Fitzgerald,  received  as  super- 
^eraries  on  board  the  Buzzard.  I  never  rejoined 
-  Lily,  or  applied  for  that  purpose,  or  forwarded 
the  commander  of  the  Lily  any  official  account 
^report  of  my  proceedings  as  prize  master  of  the 
gle,  in  consequence  of  the  Lily  having  quitted 
^  coast  and  returned  to  England." 
In  answer  to  the  9th  Interrogatory,  he  states. 
Lieutenant  Fitzgerald  himself  went  on  board  the 
tgle  in  Clarence  Cove.  He  did  very  closely  in- 
stigate Litty  the  master  in  respect  of  the  national 
aracter  and  ownership  of  the  Eagle.     The  said 

VOL.  I.  s 
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1841.       Litty  did  in  consequence  of  such  interrogation,  and 
_"_!!!-.  of  being  told  by  Lieutenant  Fitzgerald  that  he  ¥rott\d 

eIole.  he  probably  taken  to  America,  then  for  the  jirst 
time  confess  that  the  Eagle  and  her  cargo  were  the 
property  of  Spaniards  residing  at  Havannah,  and 
that  he,  Litty,  had  been  engaged  as  a  nominal 
master,  for  the  sake  of  his  hoisting  an  Americari 
flag.  The  said  Litty  was  very  reluctant  to  mak^ 
such  a  declaration.  He  had  been  questioned  not^ 
so  long  as  for  three  hours,  but  as  long  as  for  on^^ 
full  hour  before  the  said  fact  was  eUcited." 

On  the  10th  Interrogatory  he  says,  "  The  said 
Litty  did,  after  declaring  the  said  vessel  and  caigo 
to  be  Spanish  property,  hoist  a  Spanish  ensign  ocm 
board  the  Eagle.     Lieutenant  Fitzgerald  did  nofc 
take  possession  of  the  Eagle  previous  to  the  Spanish* 
ensign  being  displayed  thereon.    He  took  possessior* 
of  her  as  Spanish  property;  it  was  after  the  Spanish* 
ensign  was  hoisted  that  Lieutenant  Fitzgerald  sen^ 
an  officer  and  prize  crew  from  the  Buzzard  on  boarc3 
the   Eagle."      Without  entering  further  into  thi^ 
detail  of  the  evidence  of  this  witness,  it  may  b^ 
shortly  stated  that  the  vessel  having  so  been  taketn 
possession  of  was  carried  to  America,  and  upon  he:» 
voyage  back  to  Sierra  Leone,  she  foundered  at  se^ 
and  was  lost ;  and  a  condemnation  was  obtained  ira 
the  Mixed  Commission  Court  at  Sierra  Leone  o* 
that  which  in  point  of  fact  was  not  in  existence  at 
the  time,  for  the  purpose,  it  is  to  be  presumed,  of 
entitling  the  captors  to  the  bounties  under  the  act 
of  parliament.     Under  this  state  of  facts,  it  is  im- 
portant to  consider  in  the  first  place  the  position  m 
which  Lieutenant  Boys  was  placed  when  he  carried 
the  Eagle  into  Clarence  Cove.     His  position  was 
this, — he  was  the  officer  in  command  of  the  Eagle 
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under  the  authority  and  orders  of  Commander  «1®?^- 
Reeves.  Was  it  then  competent  m  Lieutenant  — 
Fitzgerald  to  remove  him  from  that  command,  and  Eao'b. 
immediately  to  make  a  seizure  of  the  vessel  for  his 
own  benefit  ?  I  apprehend  not.  In  the  course  of 
my  experience  in  this  Court,  I  do  not  recollect  any 
case  in  which  a  similar  attempt  has  been  upheld,  and 
it  would,  I  conceive,  be  a  dangerous  principle  to 
establish  for  the  first  time  in  the  present  case,  that 
an  ofiicer  in  possession  of  a  vessel  captured  by  one 
of  her  Majesty's  ships,  should  be  dispossessed  by  an 
officer  of  another  King's  ship,  for  the  purpose  of 
enabling  that  officer  to  make  a  second  seizure  for 
his  own  use  and  benefit.  Upon  general  principle, 
therefore,  I  am  entirely  of  opinion,  that  if  the  second 
seizure  in  this  case  had  been  made  by  Lieutenant 
Fitzgerald  immediately  upon  his  ordering  Lieutenant 
Boys  to  go  on  board  the  Buzzard,  whatever  trouble 
he  might  have  taken  afterwards  in  bringing  the 
vessel  to  adjudication,  the  benefit  must  have  enured 
to  the  original  seizors.  I  must  now  consider  in  the 
next  place,  whether  any  circumstances  intervened 
between  the  period  of  time  when  Lieutenant  Boys 
was  ordered  on  board  the  Buzzard,  and  the  time 
when  the  second  seizure  was  effected,  which  should 
induce  a  more  favourable  impression  upon  the  judg- 
ment of  the  Court  as  regards  the  claim  of  the 
Buzzard  upon  the  present  occasion.  Now  assuming 
that  Lieutenant  Boys  was  actually  removed  from 
the  Eagle,  before  the  conversation  took  place  be- 
tween Lieutenant  Fitzgerald  and  the  master  of  the 
Eagle,  what  are  the  circumstances  disclosed  in  the 
evidence  upon  this  part  of  the  case?  Lieutenant 
Fitzgerald  goes  on  board  the  vessel,  he  interrogates 
the  master  for  a  considerable  length  of  time,  he 

s2 
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iMi.       threatens  to  carry  him  to  the  United  States,  aimd 

*—  the  master  then  confesses,  for  the  first  time,  thsit 

EioLB.      the  Eagle  is  a  Spanish  vessel,  and  immediately 
pulls   down    the   American    flag    and    hoists  the 
Spanish    ensign.      Do  these   facts   constitute  ar^y 
distinction  in  the  circumstances  of  the  case  whicrli 
should  induce  the  Court  to  depart  from  the  prin- 
ciple which  would  ordinarily  be  applicable  to  sucli 
second  seizure  ?    I  am  of  opinion  that  they  do  not, 
and  for  this  reason,  that  the  national  character  of* 
the  vessel  was  not  in  the  slightest  degree  altered  by 
any  thing  that  was  said  or  done,  and  certainly  not  \yy 
the  mere  fact  that  an  American  flag  was  hoisted  in 
the  first  instance,  and  was  afterwards  displaced  l>y 
the  Spanish  ensign ;  it  does  appear  to  me,  and    I 
avail  myself  of  this  opportunity  to  make  the  obser- 
vation, that  it  never  can  be  considered  in  thes^ 
slave  seizures  that  the  carrying  of  a  flag  only  sha.H- 
affix  upon  vessels  a  national  character ;  if  it  wef^ 
so,  there  would  be  an  end  at  once  to  the  eflFect  o^ 
all  the  treaties  which  Great  Britain  has  made  wit' 
Portugal,  Spain,  and  other  countries  for  the  abolitia 
of  slavery ;  for  what  would  be  easier  than  to  carr 
an  American  flag  on  board,  and  to  hoist  that  fli 
when  the  vessel  was  in  the  slightest  danger  of  beiuj 
captured  ? 

Having  then  arrived  at  the  conclusion,  that  ther^^^ 
was  no  alteration  in  the  circumstances  of  the  ci 
between  the  time  when  Lieutenant  Boys  arrived  ii 
Clarence  Cove  and  the  surrender  of  the  Eagle  wj 
made   to   Lieutenant   Fitzgerald,  before   I   decide 
to  whom  the  bounty  is  due  by  law,  it  remains  for 
me  to  consider,  in  the  last  place,  the  act  of  parlia- 
ment and  the  efiect  of  the  treaties,  which  have  been 
pressed  upon  the  Court  by  the  counsel  in  arguing 
this  case.     Now  it  is  perfectly  clear,  that  all  the 
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jurisdiction  which  this  Court  can  exercise  upon  the       i84i. 

present  question  is  derived  from  the  act  of  parlia ^ — ""'* 

ment  5  Geo.  4,  c.  113.     The  71st  section  of  that      eaolb. 

act   provides  to  the  following  effect, — "  That  any 

party  claiming  any  benefit  by  way  of  bounty  or 

share  of  the  proceeds  for  the  seizure  of  any  Spanish, 

Portuguese   or  Netherlands   vessels,   for  violation 

of  any  treaty  or  convention,  may  resort  to  this 

Court  for  the  purpose  of  obtaining  the  judgment 

of  the  Court  on  their  behalf."     These  are  the  words 

of    the  statute,   and  this   being  a  claim  entirely 

confined  to  bounty,  it  certainly  does  appear  that 

these  words  confer  an  ample  jurisdiction  upon  the 

Court  to   determine   the  present   question.      The 

^ct   further  sets  forth,  "  that  it  shall  and  may  be 

^wful  for  the  judge  of  this  Court  to  determine 

thereupon."     It  has  been  said,  that  notwithstanding 

'he  terms  in  which  this  section  of  the  act  is  framed, 

the  words  of  the  treaties  are  so  strong,  that  con- 

^^Hanation  having  passed  in  the  Mixed  Commission 

^^Urt  to  her  Majesty's  ship  Buzzard,  the  Court  is 

P^^cluded  from  examining  the  facts  of  this  case;  and 

^   Support  of  this  argument,  the  case  of  the  Donna 

*^^r-bara  and  the  final  adjudication  of  that  case  in 

^*^^  Court  of  Delegates  has  been  cited.     Now,  in 

^^P^rring  to  the  treaties,  it  is  obvious  that  the  only 

V^  «ct  which  they  have  in  view  is  to  determine  the 

*^^lits  of  the  subjects  of  the  two  contracting  states 

^*>en  they  are  put  in  competition  with  each  other. 

^     would  be  wholly  unnecessary  to  insert  into  a 

^^aty,  words  affecting  the  rights  of  the  subjects  of 

^^e  of  the  contracting  states  alone ;  and  it  is  strictly 

^  tnatter  of  municipal  legislation  to  determine  who 

^^  entitled  to  a  bounty  which  is  to  be  paid  out  of 

^lle  public  revenues  of  the  state  by  which  such 

bounty  is   awarded.      The   words   of  the   second 


248  CASES  DETERMINED  IN 

1841.       treaty  between  this  country  and  the  government  of 
"'**'  -  Spain,  upon  which   great  stress  was  laid  by  the 


eIoli.       Queen's  Advocate  in  the  argument,  are  these 

"  The  Mixed  Courts  of  Justice  are  to  decide  upon 
the  legality  of  the  detention  of  such  vessels  as  the 
cruisers  of  either  nation  shall  in  pursuance  of  the 
said  treaty  detain,  and  such  Courts  shall  adjudge 
definitively  and  without  appeal,  all  questions  which 
shall  arise  out  of  the  capture  and  detention  of  such 
vessels.'*     The  question  is,  what  is  the  meaning 
of  these  words.     In  my  apprehension  the  meaning 
is    obvious,  and   they   include   nothing  but  what 
affects  the  subjects  of  the  two  contracting  states. 
This  interpretation  of  the  words  of  the  treaty  is 
confirmed  by  the  following  consideration,  that  the 
government  of  Spain  could  have  no  concern  in  the 
distribution  of  bounties  awarded  by  this  country  to 
British  subjects  who  may  effect  captures ;  it  cannot 
interest  the  Spanish  government  to  investigate  upon 
what  principles  these  bounties  are  given,  or  by  what 
rules  they  are  distributed.     I  consider  therefore, 
that  the  object  and  the  effect  of  the  treaty  is  this* 
viz.  to  determine  under  what  circumstances  a  vio- 
lation of  the  treaty  had  taken  place,  and  the  vessel 
thereby    become    liable    to    condemnation ;    th^* 
where  it  has  been  decided  that  a  vessel  has  heet^ 
rightly  condemned,  all  fiirther  inquiry  is  immediately 
excluded,  and  where  a  vessel  has  been  acquitted^ 
no  further  investigation  shall  be  allowed.     It  ha^ 
been  argued,  that  in  the  case  of  the  Donna  Barbara 
a  different  view  of  this  subject  was  taken  by  th^ 
Court  of  Delegates.     I  have  no  knowledge  upd^- 
what  principles  that  case  was  decided  by  the  Courts- 
but  it  is  easy  to  perceive  that  the  grounds  upoi»i- 
which  the  judgment  in  that  case  was  founded  d(^ 
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interfere  at  all  with  the  present  case.     The        i84i. 

tion  in  the  Donna  Barbara  was  whether  any ' 

ty  was  due  or  not,  and  whether  the  vessel  e^o^e. 
^hich  the  capture  was  effected,  was  legally 
Drised  to  make  the  capture.  That  was  the 
of  the  Donna  Barbara,  and  it  is  ob^aous  that 
question  which  it  involved  was  fairly  within 
5cope  and  purview  of  the  treaty.  The  treaty 
fically  provides  that  search  and  capture  shall 

be  made  by  vessels  specially  authorised  and 
inted  for  the  purpose,  and  it  is  a  matter  for 
itigation  before  the  Mixed  Commission  Court, 
her  a  capture  has  been  made  by  a  vessel  en- 
1  to  effect  it  or  not.  Upon  this  ground,  it  was 
;ly  considered  by  the  Court  of  Delegates  that  the 
na  Barbara  was  a  case  exclusively  within  the 
diction  of  the  Mixed  Commission  Court  at  Sierra 
le,  and  that  as  such  the  sentence  of  the  Com- 
ioners  in  that  case  was  conclusive,  and  not  open 
irther  investigation  in  the  appellate  Courts  of 
country.  I  do  not  feel,  therefore,  that  the  case? 
ie  Donna  Barbara  presses  me  to  arrive  at  a 
rent  conclusion  from  that  which  the  facts  of 
case  and  the  reasoning  upon  it  originally  in- 
d  me  to  entertain.  On  the  contrary,  I  think 
it  is  peculiarly  my  duty  to  determine  who  are 
real  captors,  and  who  are  the  parties  legally 
led  to  the  bounties  which  have  been  granted 
I  the  seizure  of  this  vessel  in  the  present  in- 
re.  In  this  opinion  I  am  confirmed  when  I 
to  the  act  of  parliament  and  the  words  of  the 

section.     In  that  section  I  find  it  provided, 
it  it  shall  and  may  be  lawful  for  this  Court  to 

and  determine  any  question  of  joint  capture 
h  may  arise  upon  any  seizure  of  slaves,  &c." 


250  CASES  DETERMINED  IN 

1841.       How  am  I  to  decide  a  question  of  joint-capture,  if 
^^^^  the  condemnation  of  the  Mixed  Commission  Court 

Turn 

Eaolb.      is  to  be  considered  as  final  ?    If  the  construction 
which  it  has  been  attempted  to  put  upon  the  words 
of  the  treaty  by  the  counsel  for  the  Buzzard  were 
correct,  the  jurisdiction  which  is  thus   expressly 
conferred  by  the  act  of  parliament  upon  this  Court 
would  be  altogether  nugatory.     The  eflFect  of  such 
a  construction  would  render  the  provision  of  the 
statute  wholly  inoperative,  and  would  leave  no  power 
to  this  Court  of  doing  justice  to  British  subjects,  in   | 
a  matter  which  the  legislature  has  expressly  con-    - 
fided  to  its  cognizance,  and  with  which  the  Mixed 
Commission  Court  has  nothing  whatever  to  do. 
I  am  therefore  of  opinion,  that  under  the  circum- 
stances of  this  case,  I  am  bound  to  hold :  that  this 
capture  must  be  considered  as  the  capture  of  the 
original  seizor;  that  it  was  not  competent  in  Lieu- 
tenant Fitzgerald  to  disposses  the  oflScer  placed  in 
command  of  the  prize  by  Commander  Reeves,  ani 
that  having  so  removed  him  without  legal  authority. 
Lieutenant  Fitzgerald  is  not  entitled  to  any  benefit 
from  the  condemnation  of  the  vessel.      I  there — 
fore  pronounce  for  the  claim  of  Commander  Reeved 
and  the  oflScers  and  crew  of  the  Lily,  which  he  corxL — 
manded.     I  shall,  however,  allow  to  Lieutenaa^ 
Fitzgerald  the  costs  which  he  has  incurred  in  prc^— 
curing  the   sentence   of  condemnation  at  Sierra 
Leone. 
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1841. 
17tA  Juni- 

THE  ARMADILLO.    Benedict.  — f;;; 

Armadillo. 

THIS  was  a  cause  of  bottomry,  in  which  it  was  Aboodofbot- 
alleged  that  the  bond  had  become  due  prior  to  uwIfOTc^*'** 
he  arrival  of  the  ship  at  her  port  of  destination,  in  JJjJ,'aUf*ie 
onsequence   of   the    fraudulent    conduct  of   the  sbipatberpoit 
laster,  and  the  unnecessary  detention  and  devia-  upon  the 
ion  of  the  vessel  in  the  progress  of  her  voyage.         ^Tlt^xhatthe 
The  vessel,  an  American  vessel,  having   struck  *tiJ21Se'bond 
pon  a  rock  at  the  mouth  of  the  river  Tyne,  whilst  w"  given  had 
n  her  homeward  voyage  to  New  York,  was  com-  from  the  bond- 
elled  to  put  back  for  the  purpose  of  repairing  the  frau-Sfent^ 
amage  she  had  sustained.     She  arrived  at  South  re^^'<»«nt»tioiii 


ihields  upon  the  28th  November,  1840;  and  the    2nd.mitbo 
laster  being  without  funds,  applied  to  Mr.  Jack-  KJd  had^be- 
on,  a  merchant  of  Newcastle,  with  whom  he  had  ^^l^^' 
een  previously  connected  in  the  concerns  of  the  *^?^*7  *?**  t«- 

,1  .  .  ,  /»         1  .         viation  10  the 

up,  to  make  the  requisite  advances  for  the  repairs,  progress  of  the 

pen  the  21st  January,  1841,  a  bottomry  bond  was  orihrbond-  ™ 

^'ecuted  by  the  master  in  favour  of  Mr.  Jackson,  in  tl^Y^'*'"'^^ 

e  sum  of  ^384  3^.  Id. 

The  bond,  after  reciting  in  the  usual  terms  the 

cessities  of  the  vessel,  and  the  receipt  of  the 

>ney  advanced,  set  forth,  that  the  money  so  ad- 

^ced  was  to  run  at  respondentia,  on  the  block  of 

-  brig,  ''from  the  port  of  Newcastle  to  the  port  or 

'ci  of  New  York,  having  permission  to  touch,  stay 

I  proceed  to  all  ports  and  places  within  the  limits 

the  voyage." 

On  the  22d  of  January,  the  vessel  having  been  re- 

^d,  again  set  sail,  and  in  the  prosecution  of  her 

^age  she  touched  at  Deal.      Here  the  master, 

ding  her  to  be  in  a  leaky  condition,  remained  for 

''en  or  eight  days  in  the  Downs,  and  then  carried 
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1841.  her  into  the  port  of  Cowes,  where  she  arrived  upon 
^^^^  the  2nd  of  February. 
Armadillo.  Upon  the  3rd  of  February  a  survey  was  made  of 
the  vessel  while  she  was  afloat  in  the  harbour  of 
Cowes,  and  the  surveyors  reported  it  to  be  neces- 
sary that  the  cargo  should  be  discharged  and  the 
ship  should  be  taken  into  dock  for  the  purpose  of 
undergoing  a  more  accurate  survey. 

The  cargo  was  accordingly  discharged,  and  the 
master  proceeded  to  sell  the  coals  to  defray  the 
expenses  of  the  surveys  and  the  repairs.  On  the 
8th  February  Mr.  Jackson  arrived  at  Cowes,  and 
having  obtained  an  injunction  from  the  Court  of 
Chancer}^  the  sale  of  the  coals  was  stopped,  and  the 
master  was  subsequently  arrested  at  the  suit  of  Mr. 
Jackson.  Various  injunctions  were  also  applied  for 
and  obtained  cj:  parte  by  the  owners  of  the  cargo, 
but  were  ultimately  dissolved  with  costs.  On  the 
9th  of  March  a  second  survey  was  made,  and  an 
estimate  of  the  repairs  was  given  in;  but  before  any 
repairs  were  commenced  the  vessel  was  arrested  in 
this  cause,  at  the  suit  of  Mr.  Jackson  the  bond- 
holder. 

The  act  on  petition  of  the  bondholder,  inter  alia, 
set  forth  at  some  length  the  transactions  which  had 
taken  place  between  Mr.  Jackson  and  the  master 
prior  to  the  return  of  the  Armadillo  to  South  Shields 
on  the  28th  of  November,  and  alleged,  that  in  the 
course  of  those  transactions  the  master  had  misre- 
presented the  ship  as  belonging  to  Eastman  &  Co. 
of  New  York,  and  had  given  a  bill  of  exchange 
upon  them  in  that  character ;  that  the  bill  of  ex- 
change had  been  returned  dishonoured;  the  mem- 
bers of  that  firm  having  some  time  previously  ab- 
sconded from  New  York  in  insolvent  circumstances. 
That  the  vessel  never  did  belong  to  them,  but  was 
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I  property  of  a  Mr.  Campbell,  and  that  the  master        i84i. 

I  also  kept  back  from  the  knowledge  of  Mr.  -     ^ 

:kson  the  existence  of  a  bottomry  bond  upon  the    Armadillo. 

p  prior  to  her  arrival  in  this  country;  it  also  set 

th  that  the  delay  in  the  Downs,  and  the  resort 

Cowes,  was  unnecessary.     That  Cowes  was  not 

hin  the  limits  of  the  voyage  contemplated  in  the 

id.     That  no  intimation  of  his  proceedings  in 

lying  the  ship  in  the  Downs,  or  carrying  her  into 

wes,  was  given  by  the  master  to  the  bondholder, 

:he  owners  of  the  cargo.    Lastly,  that  the  second 

irey,upon  the  9th  of  March,  was  a  mere  pretended 

vey,  that  the  detention  of  the  vessel  at  Cowes  in 

commencement  and  duration  was  unnecessary 

I  improper,  and  was  not  justified  either  by  the 

je  of  the  brig  or  by  any  other  circumstances, 

t  the  damage  she  had  sustained  had  arisen  from 

misconduct  of  the  master,  and  that  there  was 

prospect  of  her  ever  being  able  to  put  to  sea 

in,  and  to  complete  her  voyage  without  under- 

ig  repairs,   nearly  amounting   to   the  present 

le  of  her  hull  and  rigging,  and  which  can  only 

effected  by  taking  up  a  further  sum  or  bottomry, 

:he  great  loss  and  injury  of  the  bondholder, 

of  the  several  owners  of  the  cargo. 

'he  case  was  argued  by 

iicholl  and  Harding  for  the  bondholder. 

ddams  and  Robinson,  contrh. 

UDGMENT. — Dr.  Lushington. 
he  question  which  I  am  called  upon  to  deter- 
e  in  this  case,  resolves  itself  into  these  two 
Its:  first,  that  the  master  never  bona  fide  in- 
led  to  proceed  with  the  vessel  to  his  avowed 
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1841.       port  of  destination;  and,  secondly,  that  the  bond 
^jTthjunt^^  has  become  due  by  an  unnecessary  delay  in  the 
Amiadh.10.    prosecution  of  the  voyage,  and  a  deviation  from 
the  proper  course.     In  the  arguments  which  have 
been  addressed  to  the  Court,  it  has  also  been  sug- 
gested that  the  bond  was  given  by  the  master  with 
a  fraudulent  intention  of  evading  the  liabiUties  of 
his  vessel  under  the  provisions  of  the  statute  5  46 
Victoria;   and   that  the  bondholder  was  imposed 
upon  by  false  and  undue  misrepresentations;  and 
upon  these  grounds,  as  also  upon  the  grounds  to 
which  1  have  adverted,  it  has  been  contended  that 
Mr.  Jackson  is  entitled  to  recover  the  money  whidi 
he  has  advanced  under  the  equitable  construction 
of  the  5th  section  of  the  statute,  which  gives  to  this 
Court  a  jurisdiction  to  enforce  the  payment  of  ne- 
cessaries which  have  been  supplied  to  a  foreign 
ship.      Looking  to  the  circumstances  which  are 
stated  to  have  occurred  at  Newcastle,  1  do  not 
think  that  there  is  any  ground  for  a  proceeding 
under  the  statute,  and  for  this  reason,  that  I  cannot 
find  in  the  facts  disclosed  any  evidence  to  satisff 
my  judgment  that  there  was  originally  any  fraudu- 
lent intention  on  the  part  of  the  master  of  this 
vessel.    Still  less  do  those  facts  lead  me  to  the  con- 
clusion that  the  advances  for  which  this  bond  was 
given  were  procured  by  the  master  by  the  misre- 
presentations which  he  is  alleged  to  have  made  in 
his  original  dealings  with  the  bondholder.    I  do  not 
see  how  Mr.  Jackson  was  in  any  degree  prejudiced 
by  the  representations  of  the  master  that  Eastma* 
&  Co.  were  the  owners  of  the  vessel,  even  suppos- 
ing that  they  were  not  the  real  owners.     Again^ 
with  respect  to  the  asserted  suppression  of  the  ex- 
istence of  the  former  bond;   it  is  to  be  observed. 
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lat  although  Mr.  Jackson  swears  in  his  affidavit        i84i. 

^  17«fc  Jane. 


lat  the  ship's  papers  were  sedulously  kept  back, 
3t  he  does  not  state  that  he  made  any  attempt  to  abmIdillo. 
ispect  those  papers.  It  is  not  suggested  that  free 
;cess  was  at  any  time  denied  for  the  inspection  of 
le  ship's  papers;  and  I  am  at  a  loss  to  understand 
lat  Mr.  Jackson  would  have  met  with  any  greater 
fficulty  in  examining  the  papers  in  November, 
J40,  than  he  experienced  in  inspecting  them  in 
le  following  month  of  December.  However  this 
ight  be,  it  is  clear  that  these  facts  would  only 
Feet  the  advances  which  were  originally  made, 
pon  the  subsequent  advances  they  could  have  no 
)6ration,  for  with  these  facts,  as  he  states,  then 
jrfectly  known  to  him,  he  proceeds  again  to  inter- 
eddle  with  the  concerns  of  the  vessel,  and  volun- 
rily  takes  upon  himself  the  further  advances  for 
hich  this  bond  was  eventually  executed. 
I  now  come  to  the  assertion  which  has  been  ad- 
mced  in  the  argument,  that  the  master  never  bona 
ie  intended  to  proceed  with  the  vessel  to  New 
ork;  and  I  may  here  observe,  that  if  it  should  ap- 
^  that  he  had  no  such  intention,  and  if  his  con- 
ict  after  quitting  Newcastle  is  tainted  with  fraud, 
d  he  never  intended  to  complete  the  voyage,  I 
ould  have  no  hesitation  in  pronouncing  the  bond 
be  due.  The  general  principle  undoubtedly  is, 
it  a  bond  does  not  become  payable  until  the 
yage  for  which  it  is  given  is  completed;  but  if  a 
«ter,  after  setting  out  on  a  voyage,  fraudulently 
?lects  or  refuses  to  proceed  with  the  vessel  to  the 
ce  to  which  she  was  destined,  I  entertain  no 
^bt  whatever  that  the  bond  becomes  instantly 
-,  and  payment  may  be  enforced  upon  it  by  pro- 
'dings  in   this  Court.     How  far,  then,  do  the 
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1841.       facts  and  circumstaDces  of  the   case  sustain   the 

-—  imputation   that  has  been  cast  upon  the   inten- 

Armawllo.  tions  of  the  master  in  the  present  instance?  In 
support  of  the  assertion  much  reliance  has  been 
placed  upon  the  circumstance  that  the  vessel  was 
detained  by  the  master  in  the  Downs  for  a  period 
of  seven  or  eight  days;  and  it  has  been  argued  that 
this  delay  was  altogether  unjustifiable,  and  that  any 
unnecessary  delay  would  cause  a  bond  to  become 
due,  and  render  the  payment  of  it  liable  to  be  en- 
forced in  this  Court.  The  question  therefore  arises, 
was  the  master  in  so  remaining  in  the  Downs  guilty 
of  a  delay  not  justified  by  the  circumstances  of  the 
case?  The  facts  of  the  case,  in  my  view  of  them, 
do  not  enable  me  to  come  to  any  such  conclusion. 
Whatever  might  have  been  the  condition  of  the 
vessel  when  she  left  Newcastle,  it  is,  I  think,  per- 
fectly clear  from  all  the  aflSdavits  as  to  the  surveys 
and  examinations  which  were  made  upon  her,  that 
the  vessel  was  leaky  when  she  reached  the  Downs; 
and  considering  that  she  was  destined  to  cross  the 
Atlantic  in  a  stormy  period  of  the  year,  1  can  sec 
nothing  in  the  nature  of  fraud  or  unjust  delay  on 
the  part  of  the  master  in  remaining  in  the  Downs, 
for  the  purpose  of  ascertaining  whether  the  leak 
was  of  such  a  character  as  to  endanger  the  ship 
and  the  lives  of  those  on  board  if  she  prosecuted 
her  intended  voyage  without  undergoing  further 
repairs. 

Having  thus  disposed  of  this  point  in  the  case,  I 
have  now  to  consider  another  ground  upon  which 
it  is  contended  that  the  immediate  payment  of  this 
bond  may  be  enforced,  viz.  that  by  taking  the  vessel 
into  Cowes,  the  master  has  deviated  from  his  proper 
course,  and  the  conditions  of  the  bond  have  been 
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'iolated  by  such  a  deviation.     In  the  course  of  the     ly^jfJi;,, 

irgument  upon  this  part  of  the  case,  it  was  much :^ 

nsisted  upon  that  it  had  been  distinctly  stated  in  ARmtoiLLo. 
he  act  on  petition,  that  the  port  of  Cowes  was  not 
rithin  the  limits  of  the  voyage  as  described  in  the 
K)ttomry  bond;  and  it  has  been  said  that  this  aver- 
aent  being  altogether  uncontradicted  in  the  reply 
0  the  act,  the  Court  must  assume  as  an  admitted 
wt  in  the  cause  that  Cowes  was  out  of  the  limits 
f  the  voyage.  Now  as  a  general  principle  it  is  un- 
eniable  that  where  a  fact  is  averred  and  there  is 
0  contradiction  of  that  fact,  the  Court  will  primi 
icie  assume  such  an  averment  to  be  true.  In  ap- 
lying  this  principle,  however,  in  the  present  in- 
tance,  a  doubt  suggests  itself  to  my  mind,  whether 
he  assertion  that  Cowes  was  not  within  the  limits 
f  the  voyage  is  an  averment  of  fact  at  all.  In  my 
adgment  it  appears  to  me  to  be  rather  a  statement 
f  what  is  considered  by  the  party  proceeding  in 
lis  cause  to  be  the  law;  in  other  words,  to  be  a 
uestion  of  law  depending  upon  admitted  facts.  If 
^is  view  of  it  be  correct,  it  is  clear  that  the  prin- 
ple  contended  for  cannot  apply,  for  I  never  yet 
-ard  it  maintained  that  because  one  party  has 
ited  a  proposition  of  law  in  an  act  on  petition, 
it  proposition  was  to  be  taken  for  granted,  unless 
-re  was  an  express  denial  of  it  on  the  other  side, 
the  decision  of  this  case  depended  entirely  upon 
-  fact  whether  Cowes  was  or  was  not  within  the 
^its  of  the  voyage,  I  should  have  been  extremely 
s^irous  to  be  supplied  with  some  information  from 
^sons  well  acquainted  with  these  matters  as  to 
^  view  which  would  have  been  taken  of  it  if  a 
*icy  of  insurance  had  been  effected  upon  this 
*P«     If  I  had  to  decide  the  question  upon  my 
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1841.       own  judgment,  without  reference  to  other  circi 


stances,  I  confess  that  I  should  have  much  hes 
AnuADiLLo.  tion  in  concluding  that  the  port  of  Cowes,  lool 
to  the  situation  in  which  the  master  was  pla 
could  be  considered  as  out  of  the  limits  of 
voyage.  But  I  am  not  called  upon  to  make 
such  decision  upon  the  present  occasion.  Tl 
are  other  facts  and  circumstances  which  must  i 
a  part  of  the  question  in  determining  my  judgt 
upon  it.  It  has  been  urged  in  the  argument 
the  master  might  have  gone  into  Ramsgati 
Dover;  and  that  those  ports  were  within  the  li 
of  the  voyage.  Under  ordinary  circumstances 
argument  might  be  entitled  to  some  considera 
But  what  was  the  situation  of  the  master,  and  ' 
the  condition  of  his  vessel  at  the  time?  He  w 
want  of  immediate  repairs,  and,  looking  at 
season  of  the  year,  and  the  probable  state  ol 
weather,  it  was  his  duty  to  carry  his  vessel  into 
port  which  was  most  easily  accessible,  and  the  : 
convenient  for  obtaining  the  necessary  repairs, 
the  examination  requisite  prior  to  those  repairs  I 
made.  Were  these  important  objects  likely  to  b 
tained  by  a  resort  to  the  port  of  Cowes  ?  The  an 
to  this  inquiry,  it  appears  to  me,  is  strongl 
favour  of  the  course  adopted  by  the  master, 
well  known  that  the  dockyards  at  Cowes  fui 
many  conveniences  for  the  efficient  examine 
and  repair  of  damaged  vessels;  it  is  also  t< 
borne  in  mind,  that  it  appears  to  have  been 
nearest  port  in  point  of  distance  from  the  j 
where  this  vessel  was  lying  at  anchor  in  the  Doi 
and  I  have  not  heard  it  even  suggested  in  a 
ment,  that  by  carrying  his  ship  into  Cowes 
master  in  any  degree  prolonged  the  probable  d 
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of  his  voyage.    Under  the  circumstances  of  the       i84i 


,  therefore,  I  cannot  but  think  that,  whether 
tly  within  the  limits  or  out  of  the  limits  of  the 
ge,  the  master  exercised  a  sound  discretion  in 
eeding  to  Cowes,  and  that  he  was  most  fully 
5ed  in  so  doing. 

remains  for  me  lastly  to  examine  the  facts 
h  occurred  after  the  arrival  of  the  vessel  at 
?s,  and  to  consider  their  bearing  and  effect  upon 
[uestion  which  I  am  now  called  upon  to  deter- 
.  It  appears  that  on  arriving  at  Cowes,  a  sur- 
iras  immediately  made,  and  the  unloading  of  the 
)  was  recommended  for  the  purpose  of  effecting 
iplete  and  more  minute  examination  of  the  ship's 
ition.  The  vessel  was  accordingly  unloaded, 
luring  the  progress  of  the  unloading,  the  master 
jeded  to  sell  the  coals  taken  on  the  ship's  ac- 
t,  to  defray  the  expenses  of  the  surveys  and  of 
epairs  which  might  be  requisite. 
I  injunction  to  restrain  the  sale  of  the  coals  was 
ned  by  Mr.  Jackson,  who  arrived  at  Cowes  upon 
th  of  February,  and  at  his  suit  the  master  was 
quently  arrested.  Prior  to  his  arrest,  negotia- 
had  been  carried  on  between  the  master  and 
^ackson,  and  in  a  letter  bearing  date  the  10th  of 
lary,  1841,  a  proposition  was  made  by  the 
jr  to  the  following  effect — "  I  will  make  this 
>sal  to  you ;  as  my  vessel  is  indebted  to  you 
600  or  700  sterling,  if  you  will  advance  a  suffi- 
y  of  funds  to  repair  her  so  that  she  can  proceed 
r  destined  port,  I  will  give  up  the  coals  to  you 
mr  drafts  on  Eastman  &  Co.,  and  by  your 
%  another  bottomry  on  her,  I  will  bottomry  my 
,  which  is  valued  at  5000,  to  secure  you  on 
bottomries  ;  and  if  you  cannot  comply  with  the 
..  I.  T 
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1841.       above^  I  can  do  nothing  more  for  you.''    Now  the 
^^^'^''*"'     effect  of  this  letter,  in  my  view  of  it,  has  a  most  to- 
AiM^LU).   portant  bearing  on  the  case  before  the  court.    Iiee 
no  reason  whatever  to  distrust  the  sincerity  with 
which  it  was  written,  and  looking  to  the  tenm  in 
which  the  proposition  to  Mr.  Jackson  is  drawn  up, 
it  disposes,  in  my  judgment,  most  satis&ctorily  of  the 
imputation  which  has  been  advanced  agahurt;  ihe 
master,  that  he  did  not  bondjide  intend  to  proceed 
to  his  port  of  destination.    It  is  also  important  b 
another  point  of  view  as  furnishing  convincing  efi^ 
dence  of  the  honest  inclination  of  the  master  to  iflt 
fairly  for  the  benefit  of  the  owners,  and  at  the  smui 
time  to  protect  to  the  utmost  of  his  ability  Mn  Jaok* 
son  the  bondholder,  by  offering  him  the  best  security 
which  it  was  in  his  power  to  give  under  the  diffioolt 
circumstances  in  which  he  was  placed.    The  remain^ 
ing  &cts  upon  this  part  of  the  case  are  few,  and 
may  be  very  shortly  stated.    Various  injunctions,  it 
appears,  were  obtained  by  the  owners  of  the  cargo, 
which  were  ultimately  dissolved  with   costs;  and 
upon  the  9th  of  March,  the  master  having  been 
arrested  on  the  3d,  a  second  examination  of  the 
vessel  was  made  in  the  dry  dock,  preparatory  to  th^ 
commencement  of  the  actual  repairs. 

The  delay  which  thus  intervened  between  th^ 
master's  arrival  at  Cowes  upon  the  3d  of  Februar^^f 
and  the  second  survey  of  the  vessel,  has  been  much 
commented  upon  as  carrying  a  fraudulent  appear^ 
ance.  In  my  opinion,  the  affidavit  of  Mr.  Day,whicb 
is  before  the  Court,  supplies  a  sufficient  explanation-' 
(The  Court,  after  reading  the  affidavit,  proceeded 
to  say.)  Other  reasons  explanatory  of  this  delay 
might,  I  think,  if  it  were  necessary,  be  found  in  tha 
circumstances  of  the  master's  arrest,  and  the  various 
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qunctions  which  were  applied  for  by  the  owners  of    j^J^^;^ 

iie  cargo.  Some  of  these  injunctions  it  appears,  after 

leing  dissolved  by  the  Vice  Chancellor,  were  carried  Abmapxllo. 
»jr  appeal  before  the  Lord  Chancellor,  and  were 
lot  finally  decided  until  the  16th  of  April.  It  is 
npossible  to  conceive  that  these  circumstances 
vould  not  have  materially  interfered  with  the  active 
idvancement  of  the  measures  necessary  for  the 
oamination  and  repairs  of  the  vessel,  and  I  must 
ODsequently  hold  that  there  is  not  sufficient  ground 
(NT  attaching  upon  the  master  the  blame  of  the  delay 
rhkh  it  has  been  endeavoured  to  fix  upon  him. 
Vith  respect  to  the  survey  of  the  9th  of  March, 
ibiections  have  been  taken  both  as  to  the  manner 
a  which  it  was  made,  and  also  to  the  nature  of  the 
■Bport  returned  by  the  surveyors  who  were  employed 
ipon  it.  The  survey  has  been  characterized  as  a 
Here  mock  survey,  and  complaints  have  been  made 
hat  Mr.  Spain,  a  surveyor  at  Lloyd's,  whose  services 
We  engaged  in  making  the  first  survey,  was  not 
(QKployed  in  the  second  inspection  of  the  vessel.  It 
i  here  to  be  noticed  that  Mr.  Spain  is  stated  and  ad- 
mitted to  have  acted  and  to  be  still  acting  as  the  agent 
f  Mr.  Jackson  the  bondholder,  and  of  the  owners  of 
'©  cargo;  and  it  has  been  contended  by  Mr.  Jack- 
^*s  counsel  that  this  very  circumstance  furnishes 
*ti:ong  reason  why  he  should  have  been  permitted 
assist  in  the  second  survey.  In  ordinary  cases  ^ 
•"haps  I  should  be  disposed  to  admit  the  propriety 
tliis  ailment ;  but  when  I  look  to  the  facts  of 
^^  particular  case,  I  cannot  leave  out  of  my  consi- 
^'^tion  the  proceedings  which  had  been  carried  on 
Chancery,  the  hostility  of  the  respective  parties, 
^  the  part  which  Mr.  Spain  himself  has  taken  in 
^ing  the  protest  upon  the  master  and  in  doing 

t2 
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n\h^jun$.    ^t^^^  ^*s   connected   with   his  duties  as  agent 

— — Looking  to  these  circumstances,  I  cannot  accede 

Akmadillo.  to  the  proposition  that  Mr.  Spain  was  a  pro- 
per person  to  have  been  appointed  to  survey  this 
vessel ;  and  I  cannot  think  that  he  was  entitled  to 
assume  the  character  of  a  disinterested  person  in 
the  business  deriving  weight  and  authority  from  the 
station  he  holds  as  an  authorised  surveyor  of  Lloyd's 
at  the  port  of  Cowes.  I  now  come  to  the  second 
and  more  important  objection  which  has  been  raised 
to  the  report  of  the  surveyors  as  regarding  the  pn»« 
ticabiUty  of  any  efficient  repairs  being  done  to  this 
vessel :  and  here  statements  have  been  made  whidi 
I  must  confess  are  somewhat  startling.  In  support 
of  the  bondholder's  case,  it  has  been  represented 
that  the  vessel  is  now  in  such  a  condition  that  all 
repairs  would  be  useless,  and  affidavits  have  be^ 
produced  to  verify  this  assertion,  which  directly  tend 
to  show  that  even  prior  to  her  quitting  the  port  of 
Newcastle  the  unsoundness  and  decay  of  this  ship 
was  such  as  to  render  her  altogether  unseaworthy- 
To  these  affidavits  I  will  briefly  refer,  and  first  to 
the  affidavit  of  William  Garril,  who  describes  himsdf 
as  a  surveyor  of  shipping  at  South  Shields:  he  sweats 
in  these  words, "  that  he  inspected  the  brig  Armadillo 
while  in  Mr.  Young's  dock  at  South  Shields ;  andio 
the  depoment's  judgment,  the  said  ship,  from  her 
state  of  imsoundness  and  decay,  was  not  capable  of 
being  repaired  so  as  to  render  her  fit  to  traverse  the 
Atlantic  Ocean."  Now  I  must  say  that  if  the  belief 
here  expressed  of  the  rottenness  of  this  ship  wasth« 
real  impression  upon  the  mind  of  this  witness  whenhe 
made  the  survey  upon  her  at  South  Shields,  it  would 
have  been  only  consistent  with  common  humanity  if 
he  had  communicated  the  fact  before  she  left  the  port 
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)i  Newcastle.    The  expression  of  this  opinion  for  the       i84i. 


iTst  time  in  the  affidavit  to  which  I  have  referred 
s  a  circumstance  which  is  not  calculated  to  enhance  ae^wllo. 
ts  authority  with  the  Court  in  the  present  instance. 
There  is  also  another  affidavit  which  is  still  more 
^markable,  viz.  the  affidavit  of  Mr.  Young,  a  ship- 
wilder.  In  the  first  part  of  his  affidavit  he  swears 
'that  the  vessel  was  taken  into  his  dock,  and  was 
here  properly  and  effectually  repaired  to  the  satis- 
iwrtion  of  Matthew  Popplewell,  the  Lloyd  s  surveyor 
It  South  Shields,  who  inspected  her  previously  to 
ler leaving  the  said  port  andreported  her  seaworthy." 
[n  a  subsequent  part  of  his  affidavit,  referring  to  a 
statement  of  the  ship's  condition  at  Cowes,  which  had 
ieen  submitted  to  him  for  his  inspection,  he  swears 
'from  his  experience  and  knowledge  of  business  he  is 
competent  to  form  a  belief,  that  without  accident  or 
»d  weather  it  is  perfectly  impossible  that  any  vessel, 
ifter  being  so  properly  and  effectually  repaired  as 
lie  said  brig  was  at  Shields,  in  the  deponent's  dock- 
utl,  could  be  in  the  condition  described  by  the 
^ter,  unless  from  the  rotten  and  decayed  state  of 
^  timbers  and  insufficient  shifting  of  her  planking 
'^vious  to  the  accident  which  occasioned  her  being 
'Ought  into  the  deponent's  dock-yard  for  repairs." 
ow  certainly  I  must  hesitate  before  I  give  credit 
^  a  statement,  which,  according  to  this  individual, 
apposes  that  a  vessel  which  he  himself  repaired 
^as  seaworthy  "  unless  from  the  rotten  and  decayed 
tote  of  her  timbers y  In  my  judgment  these  two 
ffidavits  are  utterly  inconsistent  with  the  facts 
tated  by  Mr.  Young  himself,  and  the  survey  made 
y  Mr.  Popplewell.  Mr.  Popplewell,  it  is  to  be  re- 
lembered,  is  the  authorised  surveyor  of  Lloyd's  at 
16  port  of  South  Shields.  I  apprehend  therefore  that 


TsB 
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iMi-       I  must  consider  the  survey  made  by  him  notmmly 
tt  haring  been  made  bondjide,  but  by  a  pendn  ddy 
qualified.     Can  it  be  possible  that  he  would  hive 
made  a  surrey  merely  to  ascertain  that  the  yrifik  had 
been  properly  done  without  pa3dng  regard  to  the 
substantial  condition  of  the  ship  with  respect  to  her 
timbers^  and  that  he  would  certify  that  she  ww 
perfectly  competent  to  traverse  the  Atlantic  to  Nev 
York,  when,  in  point  of  fact,  she  was  rotten  ?  If  Itat 
were  so,  I  should  be  inclined  to  come  to  the  contlo* 
sion  that  a  survey  was  a  useless  mode  of  proceeding; 
or  that  the  person  who  made  it  was  very  incoifr 
petent  to  his  duty.     I  am  therefore  bound  to  sfr 
sume  that  the  vessel  when  she  left  Newcastle  W 
in  a  seaworthy  condition.    With  respect  to  the  ex- 
tent of  her  present  damage  and  the  capability  of  bet 
being  effectually  repaired,  there  is  an  affidavit  made 
by  the  three  persons  who  surveyed  her,  stating  tb«t 
the  whole  expenses  would  not  exceed  <£lOO.     Thcf^ 
is  also  another  affidavit  made  by  a  person  describi^S 
himself  as   shipwright  surveyor  to   Lloyd's  Ne^ 
Register  Book  for  the  port  of  Portsmouth,  wh<> 
states  that  the  ship  is  perfectly  worthy  of  repafiTj 
and  that  the  repairs  necessary  to  put  her  in  a  sea- 
worthy condition  will  not  exceed  the  sum  of  £\iO- 
Upon  this  part  of  the  case,  therefore,  I  am  clearly 
of  opinion  that  there  is  no  evidence  before  the  Court 
which  should  induce  me  to  believe  that  the  masted 
had  any  fraudulent  intention  with  regard  to  the  re- 
pairs  of  his  vessel,  or  that  the  condition  of  the  ship 
is  such  as  would  render  the  expense  likely  to  b^ 
ittcmrred  inconsistent  with  the  interest  of  the  owners 
of  the  vessel.     I  am  well  aware  that  the  taking  up  of 
a  second  bottomry  bond  by  the  master  may  be  ex- 
ceedingly detrimental  to  Mr.  Jackson,  but  I  cann^rt 
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re  any  consideration  to  this  circumstance  in  de-       iMi. 
Hug  the  present  case.    I  have  yet  to  learn  that 


B  Conrt^  unless  the  case  be  connected  with  frauds    ARMiMno. 

t  «iy  authority  to  interfere  with  the  master's  right 

take  up  a  sefcond  bond  of  bottomry,  or  to  prevent 

n  from  using  his  utmost  exertions  for  the  cdm- 

rtbn  of  his  voyage.     As  regards  any  asserted 

fdship  upon  Mr.  Jackson,  it  must  be  remembered 

tt  the  large  interest  of  £25  per  cent,  which  he 

S  demanded  upon  the  advances  he  has  made,  has 

m  taken  by  him  upon  this  very  account,  viz.  that 

3  vessel  might  possibly  meet  with  fiirther  accident 

the  course  of  the  voyage  to  New  York,  and  a  later 

ad  be  taken  which  would  be  entitled  to  the  pri- 

ty  of  payment. 

With  respect  to  the  application  which  has  been 

de  to  the  Court  to  direct  a  new  survey  of  the 

sel,  I  see  no  ground  for  any  further  proceedings 

:he  cause. 

Wr.  Jackson  has,  in  the  judgment  of  the  Court, 

^eeeded  against  the  master  and  the  ship  with  a 

erity  not  justified  by  the  circumstances  of  the 

e.    I  think  that  he  has  no  ground  for  resorting 

the  jurisdiction  of  this  Court,  and  no  claim  upon 

justice  or  its  equity. 

I  shall  therefore  order  the  warrant  to  be  super- 

ed,  and  condemn  Mr.  Jackson  in  the  costs  of  the 

cee^ng* 


THE  HOPE. 

r  this  case  a  salvage  remuneration,  amounting  constniciion'of 
to  the  sum  of  <£250,  had  been  awarded  by  the  i^?»**^-3*'t 

/.,x    11         -«  %  Vict.  c.  65, 8. 6, 

jistrates  of  Hull  to  the  o^drs,  liiaster,  and  crew  where  an  award 
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8ii  jli'  ^^  *  fishing  smack,  for  services  rendered  to  the  Hope. 
— - — —  The  money  awarded  had  been  paid  by  the  owners 
Hors.  of  the  Hope  to  the  owner  of  the  smack,  and  no 
^i^!^MM  distribution  had  been  made  by  him,  nor  was  any 
MivaffTthe^pir.  P^^ion  of  the  money  which  he  had  received  pail 
}j«j»'notai  over  by  him  to  the  master  and  rest  of  the  crew. 
to  the  Court  of  A  monition  was  extracted  by  the  master  and  crew 
^tri'^toMi?in.  under  the  provisions  of  the  statute  3  &  4  Victoria, 
tSS2Jl)Sffhw  ^'  ^^»  caJh'ng  upon  the  owner  of  the  smack  to  bring 
been  mtde  in  in  the  mouey  so  retained  by  him,  and  to  abide  the 
to  the  magit-     decisiou  of  this  Court  with  respect  to  its  final  distri- 

trttatforao        u„i.'    ^ 
order  of  dirtri-     DUtlOn. 

**"$?"•    ,.  The  master  had  died  since  the  monition  had 

1  ne  eppiicft*  , 

tion  to  the  ma-  been  scrvcd  upon  him,  and  the  monition  was  revive* 

gittratei  muit  •      ^  i  • 

be  made  either    agamst  hlS  exeCUtorS. 

wh^tlinward      I*  appeared  that  the  award  of  the  magistrates  at 
wiSinfoSrieen   ^^^^  ^^  unaccompauied  by  any  decree  for  distri- 
days  afterwards,  butiou,  and  that  no  application  had  been  made  to 
them  to  make  any  decree  for  that  purpose. 

Under  these  circumstances,  an  appearance  was 
given  for  the  executors  of  the  deceased  master  und^ 
protest,  and  the  question  was  raised  whether  i^ 
cases  of  awards  by  magistrates  the  Court  had  ar^5 
jurisdiction  under  the  statute  3  &  4  Victoria,  t< 
compel  an  owner,  into  whose  hands  a  salvage  awa^^ 
had  been  paid,  to  bring  in  the  same  into  the  Registry 
of  the  Court  of  Admiralty,  unless  application  for  ^ 
decree  for  distribution  should  have  been  made  t^ 
the  magistrates  by  whom  the  original  cause  vf»^ 
decided,  either  at  the  hearing  or  within  fourteei^ 
days  after  the  hearing  of  the  cause. 

In  support  of  the  protest.  Queen's  Advocate  BXkd 
Nicholl. 

Addams  and  Robertson,  contrh. 


THE  HIGH  COURT  OF  ADMIRALTY.  267 


Per  Curiam. — Dr.  Lushington.  i»41. 

In  disposing  of  any  difficulty  which  may  arise  upon  *  -  "— 
;he  construction  of  an  act  of  parliament^  it  is  expe-  Hops. 
lient  to  consider  in  the  first  instance  the  general 
character  of  the  statute  itself,  and  the  particular 
purposes  for  which  it  was  enacted.  Applying  this 
principle  to  the  statute  which  has  been  discussed  in 
this  case,  it  is  perfectly  clear,  to  my  mind,  that  the 
fifth  section  of  the  act  3  &  4  Victoria,  c.  65,  under 
which  this  monition  has  been  taken  out,  was  in- 
«nded  to  prevent  the  abuses  which  existed  under 
he  ancient  law  with  regard  to  the  distribution  of 
alvage  awards.  It  frequently  occurred,  in  cases 
^here  payments  had  been  made  either  under  a  sal- 
^e  award  or  by  private  settlement  and  agreement, 
at  the  owners  of  the  salving  vessels  retained  in 
eir  own  hands  the  money  which  had  been  paid,  or 
Eide  an  arbitrary  distribution  of  it  between  them- 
Ives  and  crews,  thereby  in  effect  constituting 
^raselves  the  judges  in  a  matter  affecting  their 
^n  individual  interests. 

before  the  recent  statute  passed,  the  owners  were 
^bled  to  do  this  in  many  instances  with  perfect 
^;punity,  for  no  direct  process  lay  from  this  Court 

control  them  by  compelling  distribution.  This 
^  the  evil  which  the  fifth  section  of  the  act  was 
tended  to  remedy. 
It  has  been  stated  in  the  present  case,  that  there 
^  been  no  application  to  the  magistrates  for  any 
rder  of  distribution  in  the  first  instance,  and  that 
le  money  which  has  been  awarded  by  the  magis- 
•ates  at  Hull  has  not  been  paid  in  compHance  with 
16  terms  of  the  magistrates'  award  to  the  owners, 
at  to  the  master  of  the  fishing  smack.  The  latter 
reumstance,  it  appears  to  me,  can  make  no  altera- 
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iMi.       tion  whatever  as  regards  the  jurisdiction  of  thH 
—  Court ;  for  even  assuming  that  the  money  hasbeev 

Hon.  paid  to  the  owners  instead  of  and  not  to  the  master 
as  directed  by  the  terms  of  the  award,  Garrard,  tta< 
master,  having  given  no  discharge  for  the  amoun 
awarded,  may  be  entitled  to  recover  it  from  ttE< 
parties  originally  directed  to  pay  it,  viz*  the  ownes" 
of  the  ship  to  which  the  salvage  service  was  ren 
dered.  Previous  to  the  passing  of  this  act,  ttm 
jurisdiction  of  this  Court  over  awards  of  magistrates 
or  commissioners,  in  cases  of  salvage,  was  a  men 
appeUate  jurisdiction ;  with  the  question  of  appea 
came  also,  as  incidental,  the  question  of  distribuidom 
but  it  was  only  when  annexed  to  an  appeal  from  as 
award  that  the  question  of  distribution  could  l^ 
litigated  in  this  Court.  The  jurisdiction  of  th^ 
Court  has  been  enlarged  in  this  respect  by  tb^ 
passing  of  the  statute  3  &  4  Victoria. 

What  then  is  the  additional  power  and  authority 
conferred  upon  the  Court  by  the  fifth  section  of  th^ 
act,  and  under  what  circumstances  is  this  power  tc 
be  exercised  ?  The  words  of  the  fifth  section  arc 
these.  (The  Court  here  referred  to  the  words  of  th^ 
fifth  section,  and  proceeded  to  observe)  (a).    The 

(a)  The  5th  seetioB  of  the  act  3  &  4  Victoria,  c.  65,  is  m  thets 
words :    "  And  be  it  enacted,  that  whenever  any  award  shall  haves 
been  made  by  any  justice  of  the  peace,  or  by  any  person  nominatedT 
by  thetn,  or  wrtfain  the  jurisdiction  of  the  Cinque  Ports  by  any 
commissioners,  respecting  the  amount  of  salvage  to  be  paid,  or  fe> 
speeting  any  claims  and  demands  for  services  or  compensatioo  which 
such  justices  and  commissioners  within  their  several  jurisdictions  are 
empowered  to  decide,  under  the  provisions  of  two  acts  passed  in  tbe 
second  year  of  the  reign  of  King  George  the  Fourth,  for  remedyftij 
certain  defects  relative  to  the  adjustment  of  salvage,  or  wherever 
aay  sam  shall  have  been  voluntarily  paid  on  any  such  accooot  of 
salvage,  services,  or  compensation,  it  shall  be  lawful  for  any  pentfi 
interested  in  tbe  distribotion  of  the  amount  awarded  or  paid,  to  re- 
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(lucstion  then  arises,  are  not  the  words  '*  it  shall  be       i««- 

^  SihJuty, 


lawfiil,  4c/'  to  be  regarded  in  the  natnfe  of  a  con ^^ 

fition  precedent ;  and  do  they  not  render  it  impera-  nt>ft. 
tive  upon  parties  seeking  to  avail  themselves  of  the 
process  of  the  Court  under  the  provision  of  the 
statute,  to  show  that  a  demand  has  been  made 
upon  the  magistrates  for  a  distribution  in  the  first 
instance  ?  It  is  perfectly  clear  from  the  wording  of 
the  statute,  that  when  an  application  has  been  made 
to  the  magistrates,  it  is  their  bounden  duty  to  direct 
a  distribution.  It  is  also  equally  clear  that  the  ap- 
plication must  be  made  within  fourteen  days  from 
the  date  of  the  award,  otherwise  there  could  be  no 
appeal  to  this  Court.  The  question  then  comes  to 
this  :  can  I  enforce  this  monition,  and  at  once  pro- 

V^^f^  distribuiioD  to  be  forthwith  made  thereof,  and  the  persoos  or 
PcfBoQs  by  whom  sach  amount  shaU  be  awarded,  or  in  the  case  of 
^'uutary  payment,  the  person  by  whom  the  same  shall  have  been 
'^^^^H'ed,  shall  forthwith  proceed  to  the  distribution  thereof  among 
^  Several  persons  entitled  thereunto,  to  be  certified  in  the  case  of 
"^   ^"^ard  under  the  hand  of  the  person  or  persons  by  whom  such 
"^^^Hint  shall  be  awarded,  and  an  account  of  every  such  distribution 
i^^ll  be  annexed  to  the  award  5  and  if  any  person  interested  in  the 
'^^I'lbution  shaU  think  himself  aggrieved  on  account  of  it  not  being 
1^4^  according  to  the  award  or  otherwise,  it  shall  be  lawful  for 
i^^^»  within  fourteen  days  after  the  making  of  the  award  or  paynent 
^^e  money,  but  not  afterwards,  to  take  out  a  monition  from  the 
^^d  high  Court  of  Admiralty,  requiring  any  person  being  in  posses- 
'^^^  of  any  part  of  the  amount  awarded  or  voluntarily  paid,  to  bring 
^^  the  same  to  abide  the  judgment  of  the  Court  concerning  the  dis- 
^bution  thereof  5  and  in  the  case  of  an  award,  the  person  or  persons 
^7  whom  the  award  shall  have  been  made,  shall  upon  monition  send 
Without  delay  to  the  said  High  Court  of  Admiralty,  a  copy  of  the 
t)roceedings  before  him  or  them,  and  of  the  award,  on  unstamped 
^per,  certified  under  his  or  their  hand,  and  the  same  shall  be  ad- 
iBittcd  by  the  Court  as  evidence,  and  the  amount  awarded  or  volun- 
tarily paid  shall  be  distriboled  according  to  the  judgment  of  the 
Court." 
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1841.       ceed  to  decree  a  distribution  of  the  money,  when  all 
^**  *^^*     the  circumstances  of  the  case  are  not  before  me! 
Uors.       The  words  of  the  statute,  in  my  view  of  them,  do 
not  entitle  me  to  take  upon  myself  the  exercise  of 
any  such  authority. 

I  am  of  opinion  that  under  the  provisions  of  this 
act,  an  application  to  the  magistrates  for  an  order 
of  distribution  must  precede  the  institution  of  pro- 
ceedings in  this  Court.     It  seems  to  me  that  it  was 
the  intention  of  the  legislature,  that  a  party  requiring 
distribution  to  be  made  in  a  case,  where  there  had 
been  an  award,  should  be  bound  to  apply  to  the 
magistrates  at  the  time  the  award  is  made,  or  within 
fourteen  days  after  it  has  been  given :    that  the 
magistrates  by  the  terms  of  the  act  are  to  cause  the 
account  of  the  distribution  to  be  annexed  to  the 
award,  and  to  certify  the  same  under  their  hands- 
and  seals;  and  it  is  not  until  this  has  been  done, 
that  a  party  dissatisfied  with  an  award  and  distri— 
bution  may    resort  to  this  Court.      In  my  judg^ 
ment  this  is  the  proper  construction  of  the  inten— 
tion  of  this  act;  and  I  therefore  must  pronounce,^ 
that,  as  no  previous  apphcation  has  been  made  Up 
the  magistrates  to  distribute  this  salvage  money^  the 
terms  of  the  act  have  not  been  complied  with ;  J 
must    therefore    sustain   the   protest  and  decline 
making  any  further  order  as  regards  the  monition. 


THE  DUKE  OF  SUSSEX.     Forss. 


Kiwembtr  Ath. 


A  steam  tug  T^HIS  was  a  causc  of  collision  promoted  on  behalf 

employed  ia  of  her  Majesty  in  her  office  of  Admiralty  against 

towiDg  a  vessel  -                             o       j                                                        •     o 

in  ihe  river  the  stcam  vessel  the  Duke  of  Sussex,  for  damage  oc* 

nor^ponsibie  casioucd  uudcr  tfec  foUowiug  circumstances. 
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Upon  the  14th  of  June,  1840,  her  Majesty's  ships       1841. 

Ath  Novmnbir, 


alia  and  Africaine  were  lying  at  their  moorings 

the  river  Medway,  when  the  steam  vessel  having  ^"tok/' 

tow  the  Chieftain,  a  timber  ship  heavily  laden  fo'»?Ma;g« 

_       ,  ,  r  tf  occftsioned  by 

3  with  a  licensed  pilot  on  board,  was  perceived  the  vetaei  Iq 
ning  round  Cookham  Wood    Point,    the   tide  wnt^riiSui"* 
ng  at  the  time  not  half-flood  and  the  weather  Thfv^u?* 
e  and  clear.     When  the  steamer  was  about  sixty  j?'^  ^"R* 
rds  distant   from   the  Thalia,  some  person   on  on  board  at  the 
ard  the  Chieftain  was  heard  to  call  out  to  the  llJ^Voro^w- 
^am  vessel   to  port   her   helm,  notwithstanding  SStbUt£?on 
lich  she  continued  her  course  until  she  was  abreast  the  pan  of  the 
the  Thalia's  chestrees ;  in  consequence  thereof  steam  tug. 
3  vessel  in  tow  came  "  end  on"  into  the  bows  of 
3  Thalia,  and  drove  her  against  the  Africaine,  da- 
iging  both  vessels. 

This  was  the  case  set  up  in  the  act  on  petition. 
16  reply  on  the  part  of  the  owners  of  the  Duke  of 
issex  denied  that  any  order  was  given  or  heard  by 
e  persons  on  board  to  port  the  helm :  and  it  also 
aged  that  at  the  time  of  the  collision  the  Duke  of 
ssex  was  under  the  directions  of  the  duly  licensed 
ot  on  board  the  Chieftain,  and  that  if  the  collision 
5  not  altogether  accidental,  it  was  attributable  to 
:h  pilot  or  to  the  persons  on  board  the  Chieftain. 

Queen's  Advocate  and  Phillimore  for  the  Crown. 
Addams  and  Cuj^teis,  contrct. 

Judgment. — Dr.  Lushington. 
A^lthough  the  damage  in  this  case  is  of  small 
lount,  the  question  involves  a  point  of  law  of  con- 
erable  importance.  Under  the  circumstances  of 
^  case  it  cannot  be  contended  that  the  collision 
\se  from  inevitable  accident ;  blame  must  therefore 
ach  somewhere.     The  questions  then  for  consi- 
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ia4i.  deration  are  these :  first,  whether  the  ooUiskm  oc- 
4iA  wiw^.  curred  through  the  error  or  neglect  of  the  steniMr; 
^'s^Sl*'  or,  secondly,  whether  it  arose  from  the  defiGodt  of 
the  pilot  on  board  the  Chieftain,  or  the  mil- 
management  or  misconduct  of  the  master  and  enw 
of  that  vessel.  These  are  questions  of  bdt  upon 
which  the  decision  of  the  Court  must  be  guided  by 
the  nautical  experience  of  the  gentlemen  by  whom 
the  Court  is  assisted. 

In  the  course  of  the  argument  it  has  been  con* 
tended  by  the  counsel  for  the  Crown,  as  a  principb 
of  law,  that  the  owners  of  the  steam  vessel  wooU 
be  responsible  in  the  present  instance  for  the  damage 
in  question,  although  she  obeyed  the  directions  of 
the  pilot  on  board  the  Chieftain.    On  the  othar 
hand,  it  has  been  urged  by  the  counsel  for  the  owneiB 
of  the  steam  vessel,  that  her  master  and  crew  weie 
bound  to  obey  the  directions  of  the  licensed  pilot 
on  board  the  Chieftain ;  and  if  they  did  so  the  owneiB    ] 
of  the  steam  vessel  were  not  responsible  for  any  con- 
sequences that  might  result  from  an  obedience  to 
such  orders.     Now  I  am  of  opinion  that  the  counsel 
for  the  crown  cannot  sustain  the  position  which  they 
have  thus  advanced.     Where  a  licensed  pilot  is  taken 
on  board  a  vessel  in  pursuance  of  the  statute,  and  hi^ 
directions  are  duly  executed  and  obeyed  by  th^ 
master  and  crew,  the  owners  are  exonerated  fronti 
any  consequences  that  may  result  from  the  orders  of 
such  pilot.     Such  is  the  law  with  regard  to  vessels 
under  ordinary  circumstances  when  not  in  tow  of  » 
steam  vessel.     And  here  I  may  observe,  that  by  » 
recent  decision  in  the  Court  of  Exchequer,  it  is  not 
necessary  in  order  to  exonerate  owners  that  th^ 
pilot  should  have  been  taken  on  board  under  th^ 
compulsory  clauses  of  the  act ;  whether  the  pilot 
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taken  on  board  in  obedience  to  the  compulsory       ie4i. 
ictments  of  the  statute  or  under  certain  other  ^^•»*"»^« 
0860,  a  responsibility  for  damage  occasioned  by  ^"^^^^  ^' 

default  of  the  pilot  does  not  attach  to  the 
lers  of  the  vessel.  Does  then  the  circumstance 
&  vessel  being  in  tow  at  the  time,  in  any  degree 
r  the  liability  of  parties?  I  apprehend  not. 
lat  would  be  the  consequence  of  taking  the  re- 
Qsibility  from  the  pilot  on  board  a  vessel  in  tow 

casting  it  upon  the  steamer?  Its  immediate 
ct  would  be  a  conflict  of  authorities  which  would 
[  to  inextricable  confusion  and  be  highly  preju- 
il  to  the  owners  of  vessels, 
ruder  the  existing  law,  if  a  licensed  pilot  is  on 
rd  and  his  orders  are  obeyed,  the  owners  are  ab- 
ed from  responsibility  for  damage  occasioned  by 
X  vessel ;  but  if  the  pilot  was  to  be  deprived  of 
authority,  and  the  steamer  was  not  bound  to 
m  his  directions  and  a  collision  ensued,  the 
mer  would  be  the  agent  of  the  owners  of  the 
el  in  tow,  and  the  owners  of  that  vessel  would 
onger  be  protected  by  the  act  of  parliament 
ioint  of  law  then  I  am  of  opinion  that  the  re* 
isibility  for  the  due  navigation  of  the  Chieftain 
tiot  rest  with  the  steamer  proceeded  against  in 
Present  instance,  but  with  the  pilot  who  was  on 
i  the  Chieftain  at  the  time ;  and  if  it  should 
ar  that  there  has  been  no  error  or  negligence 
loard  the  steamer,  and  that  the  orders  of  the 
were  properly  executed,  I  must  hold  the  owners 
erated  from  the  consequences  of  the  accident 
b  has  occurred  upon  the  present  occasion, 
le  Trinity  Masters  being  of  opinion  that  there 
Dcen  no  default  on  the  part  of  the  steamer,  the 
t  pronounced  against  the  claim  set  up  by  the 
m.    With  respect  to  the  costs  the  learned  judge 
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*•*!•  observed,  that  althooirh  there  had  been  much  waver- 

- — '-  ing  upon  the  subject^  he  apprehended  the  true  priu* 

suBsmx.  ciple  to  be  that  the  crown  neither  gave  nor  tookcoste. 


THE  DUKE  OF  SUSSEX,    Forss. 
Rvieofiitfigt.  npHIS  was  also  a  cause  of  collision,  promoted  by 
totiMmvwSeh         ber  Majesty  in  her  office  of  Admiralty  againrt 
J2J°J5J|^^     the  same  steam-vessel,  for  damage  occasioned  to  her  ^ 
dUSmnt  Majesty's  steam  vessel  Lightning  upon  the  3rd  ci 

wiMietwo    January,  1838. 
mast  QMfoid-        The  act  on  petition  set  forth,  that  the  Lightning 
•MSyoLMiT  ^^  proceeding  up  the  river  Thames  for  Woolwicta^* 
near,  that  bv     and  had  arrived  in  the  Halfway  Reach  about  fir^ 

cootiniUQg  their 

ren>ectiv«         milcs  from  Woolwich,  when  the  Duke  of  Sussex  w»^ 
^M*bea'*     sccn  comiug  down  the  river  with  the  tide  "end  oa"^ 


bawT^of  rS-  towards  the  Lightning ;  that  when  the  two 
Jjjjwj,  «jch       had  approached  to  within  about  a  quarter  of  a  mil^ 
her  bdm  to  port,  of  each  Other,  it  was  obvious  to  the  persons  on  boar^ 
pitton thS^ia^  the  Lightning,  that  if  both  vessels  continued  their 
each**other.**^     respective  courses  a  collision  would  probably  ensue. 
J^.roJeof      The  helm  of  the  Lightning  was  accordingly  put  to 
rity  upon  the     port  in  conformity  with  a  rule  made  by  order  of  the 
vSi"''^r"°  Trinity  House  on  the  30th  of  October,  1840,  and 
inffthT^^*^'  sanctioned  by  the  Lords  Commissioners  of  the  Ad- 
con^muedin    miralty  for  the  navigation  of  government  steam 
caaionodT r^    vcsscls ;  that  the  helm  of  the  Duke  of  Sussex,  instead 
SSrm''JJS!Ji  in   of  being  put  in  like  manner  to  port,  was  put  to 
ThamS'  Starboard,  and  in  a  few  seconds  she  ran  her  bowsprit 

into  the  Lightning's  paddle  box,  breaking  the  paddle 
box  and  wheel  by  the  colUsion. 

The  defence  set  up  by  the  owners  of  the  Duke  of 
Sussex  was,  that  the  tide  at  the  time  the  collision 
occiured  was  about  one-third  ebb;  that  the  fall  force 
of  the  ebb-tide  was  northward  of  Halfway  Reach, 


THE  HIGH  COURT  OF  ADMIRALTY.  275 

id  that  it  was  the  practice  and  custom  of  steam        ^^^i 

jssels  coming  up  the  river  to  keep  to  the  south  ^^  Ntn)emb€r. 

de  of  the  midchannel,  and  those  going  down  to   '^^l^^^  °' 

Ihere  to  the  north  side;  that  the  Duke  of  Sussex 

as  pursuing  the  usual  course,  and  if  the  Lightning 

id  done  the  same  the  two  vessels  might  have  passed 

ear  of  each  other,  that  there  was  no  necessity  for 

le  persons  on  board  that  vessel  to  have  ported  her 

jlm,   and  it  was   solely  in   consequence   of  the 

ightning's  deviation  from  the  customary  rule  that 

le  collision  was  occasioned. 

The  Queen* s  Advocate  and  Phillimore,  for  the  Crown. 

Addams  and  Curteis,  contrh. 

Per  Curiam. 
It  is  expedient  that  I  should  address  a  few  ob- 
ervations  respecting  the  rule  of  navigation  which 
'as  been  discussed  in  the  arguments  of  counsel  in  the 
>tesent  instance.  The  rule  in  question  emanates  from 
he  Trinity  House ;  and  although  it  cannot  be  said  to 
:^onstitute  a  law  per  se,  it  is  nevertheless  a  rule  to  be 
)bserved,  and  it  is  important  that  it  should  be  dis- 
tinctly understood,  that  in  all  future  cases  of  this 
dnd  the  Court  will  consider  this  rule  of  binding 
luthority  upon  the  owners  of  steam  vessels;  and  if 
he  masters  of  such  vessels  shall  think  fit  not  to 
omply  with  it,  in  so  doing  they  will  be  guilty  of  un- 
eamanlike  conduct,  and  their  owners  will  be  re- 
ponsible  for  the  consequences  that  may  result  from 
heir  disobedience  of  it.  The  rule  itself  is  drawn  up 
rith  great  precision,  and  may  be  understood  without 
ifficulty.  It  is  expressed  in  the  following  terms : — 
That  when  steam  vessels  on  different  courses  must 
navoidably  and  necessarily  cross  so  near  that  by 

VOL.  I.  u 
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1841.       continuing  their  respective  courses  there  would  be 

""^^       a  risk  of  coming  into  collision,  eax;h  vessel  shall  pat 

"somb"  **'  her  helm  to  port  so  as  always  to  pass  on  the  larboard 
side  of  each  other."  The  obvious  meaning  of  the  rule 
therefore  is,  that  it  is  intended  to  apply  whenever 
two  steam  vessels  are  approaching  each  other  in  con- 
trary directions,  and  there  is  a  reasonable  probability 
that  by  standing  on  a  collision  may  ensue^ — not,  as 
has  been  argued,  only  where  such  collision  is  altoge- 
ther inevitable.  If,  on  the  other  hand,  no  reasonable 
apprehension  of  a  collision  is  to  be  entertained  and 
the  observance  of  the  rule  would  unnecessarily 
throw  each  vessel  out  of  its  course,  it  would  be  aa 
absurdity  to  suppose  that  under  such  circumstances 
the  rule  was  intended  to  apply.  Such  being  the 
view  which  I  entertain  of  the  rule  in  question,  I 
must  now  refer  to  the  circumstances  of  the  case, 
and  consider  the  grounds  upon  which  the  defence 
to  the  present  suit  are  rested.  The  grounds  oF 
defence  are  twofold :  first,  an  alleged  custom  super- 
seding the  rule  in  question ;  and,  secondly,  that 
the  circumstances  of  the  case  are  such  that  the  rule 
has  no  application  in  the  present  instance ;  in  other 
words,  that  the  two  vessels  were  pursuing  courses 
so  widely  distant  from  each  other  that  there  was  no 
reasonable  probability  that  a  collision  would  have 
occurred.  The  custom  that  is  alleged  by  the  owners 
of  the  Duke  of  Sussex  in  their  defence  is  this :  that 
when  the  tide  is  running  down  the  river  and  a  steam 
vessel  is  proceeding  with  the  tide,  the  tide  sets  so 
strongly  towards  the  north  shore  that  it  is  the 
practice  for  such  vessel  to  keep  towards  the  Essex 
shore  as  much  as  possible,  whilst  a  vessel  coming 
up  would  adhere  to  the  Kentish  shore  or  south  side 
of  the  river.     This  is   said  to  be  an  established 
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ctice  or  custom,  but  in  point  of  fact  it  only        i84i. 

ounts  to  this,  that  according  to  common  sense  /^^^^^^^' 

!  one  vessel  steers  her  course  where  the  tide  is  ^"*sumex°' 

ingest  in  her  favour,  the  other  where  the  adverse 

3  is  weakest.     But  supposing  the  custom  to  exist 

stated,  it  can  only  be  acknowledged  where  there 

m  open  way  for  each  vessel  to  pass  without  any 

:  of  a  collision.     In  the  present  case  it  is  directly 

rred  on  the  part  of  the  Lightning,  that  the  two 

sals  were  approaching  each  other  *'  end  on ;"  in 

ich  case  I  distinctly  lay  it  down  as  my  opinion, 

t  the  rule  was  to  be  observed,  and  the  custom, 

my  such  custom  exist  at  all,  be  superseded.     If 

re  be  any  risk,  convenience  must  give  way  to  the 

3 ;  if  it  were  otherwise,  the  masters  of  steam  ves- 

; would  always  be  looking  out  for  circumstances  to 

tify  them  in  departing  from  the  rule ;  the  rule 

aid  be  disregarded  for  the  sake  of  a  little  more 

less  convenience,  and  the  greatest  uncertainty 

lid  ensue  in  consequence.     With  these  obser- 

ions  I  must  leave  the  first  part  of  the  defence 

h  the  gentlemen  by  whom  the  Court  is  assisted, 

.  it  will  be  for  you  to  determine  (addressing  the 

nity  Masters)  how  far  it  was  imperative  upon  the 

lers  of  the  Duke  of  Sussex  to  have  observed  the 

J  in  the  present  instance :  upon  the  second  part 

he  defence  I  must  also  rely  upon  your  judgment 

ecide,  whether  the  two  vessels  were  so  far  distant 

a  each  other  as  to  render  it  altogether  unne- 

;ary  for  the  Lightning  to  have  ported  her  helm 

er  the  circumstances  of  the  case.     If  under  the 

s  disclosed  in  the  evidence  there  was  a  reasonable 

bability  of  collision,  it  is,  I  apprehend,  clear  that 

Lightning  acted  properly,  and  that  the  Duke  of 

sex  is  to  blame. 

u2 
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1841.  Trinity  Masters. 

-^ — ^  The  Lightning  was  thrown  into  the  middle  of  the 

susiBx.  river  to  avoid  some  colliers;  and  under  the  cir- 
cumstances of  the  case  we  think  there  was  such  a 
probability  of  a  collision  that  the  Lightning  adopted 
the  right  course,  and  the  accident  was  caused  by 
the  misconduct  of  the  Duke  of  Sussex. 


THE  ELIZABETH  AND  JANE.     Miller. 


Uih  Kovmbir. 


~        ~  TN  this  case  an  action  was  entered  by  the  execor  " 
UieCooftof  Ad-       tors  of  Johu  King,  deceased,  whilst  living  the 
^fwihepul-  legal  owner  of  Hth  parts  or  shares  in  this  vessel* 
STpoL^lon^  against  the  said  vessel,  her  tackle,  apparel,  &c.  in  ^ 
ofaveuei.iti     causc  of  Dosscssiou,  civil  and  maritime. 

coDfioedtoctfles  *        i  •  •  /•     t 

where  Uie  ma-        At  the  petition  of  the  proctor  for  the  executor^ 
wwuhtiw  party  the  usual  dccrcc  was  issued  to  arrest  the  vess^ 
cJmt'S  mter-     ^^^^^  b^^l  should  be  given  to  answer  the  safe  return 
'^^M^int       thereof  to  the  port  of  Portsmouth,  to  which  she 
change  the  pos-  belonged.      The   decree  was   returned    duly  exe- 
^ituoVofa^     cuted;  and  the  fourth  default  having  been  granted, 
7^?ri^ut  and  no  bail  given,  the  Court  was  now  moved  to  de- 
cree a  monition  against  Richard  Tier,  the  owner  of  I 
the  remaining  thirty-two  shares,  the  party  in  pos- 
session of  the  said  ship,  to  appear  and  show  cause 
why  possession  thereof  should  not  be  decreed  to  the 
executors  of  J.  K.,  with  intimation  that  if  he  did  not 
appear  on  the  next  court  day  after  service  of  the 
same,  or  appearing,  should  not  show  cause  to  the 
contrary,  the  Court  would  decree  possession  to  the 
said  executors. 

The  affidavit  to  lead  the  decree  set  forth.  That 
the  vessel  was  built  at  Emsworth,  in  the  year  one 
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ind  eight  hundred  and  thirty-four,  for  J.  K.,  mj^J^^JJ^ 
^  T.  the  owner  of  the  other  thirty-two  sixty-  THBELizABrra 
I  shares  or  parts  thereof;  that  under  an  andJamb. 
nent  between  the  said  J.  K.  and  the  said 
.  as  joint  owners  of  the  said  vessel,  the 
I.  T.  was  placed  in  possession  of  the  said 
,  and  hath  retained  possession  thereof  for  the 
even  years,  and  down  to  the  time  of  her 
;  and  has  hitherto  refused,  and  still  refuses, 
'e  any  account  of  her  earnings.  That  the 
tors  of  J.  K.  being  dissatisfied  with  the 
jement  and  employment  of  the  said  vessel, 
eceiving  no  account  of  the  earnings  thereof, 
ed  the  same  for  the  purpose  of  obtaining  suffi- 
security  for  her  safe  return  to  the  port  of 
nouth,  in  the  sum  of  <£700.  That  the  vessel 
;o  arrested  at  Emsworth,  under  the  autho- 
f  the  Court,  on  the  3d  day  of  June  last,  and 
i.  T.  thereupon  discharged  the  crew  then  on 
the  said  vessel,  and  declared  that  he  should 
iterfere  further  in  regard  to  her  employment, 
since  such  time  he  hath  allowed  the  said 
to  be  high  and  dry  at  the  ebbing  of  each  tide, 
he  said  vessel,  being  thereby  unduly  exposed 
)  action  of  the  sun  and  wind,  hath  sustained 
I  still  sustaining  serious  damage,  and  that  the 
is  well  known  to  the  said  R.  T.,  he  having 
resident  during  such  time  at  Emsworth  afore- 
and  within  view  of  the  said  vessel,  and  being 
quently  fully  aware  of  her  situation  and  con- 
behalf  of  the  executors  Bat/ford  submitted, 
at  the  present  application  had  been  rendered 
sary  by  the  conduct  of  the  adverse  pai'ty  in 


280  CASES  DETERMINED  IN 

iifi^fiLftfT   P^s^^>^^  ^f  the  vessel,  which  could  not  be  anti- 

—z '  cipated,  and  which  called  loudly  for  the  Court's  in- 

aHB  Jamb,     tcrposition  upoH  the  present  occasion.     That  the 

object  in  requiring  bail  in  the  first  instance  was  the  i 
preservation  of  the  property  in  the  vessel  for  the 
benefit  of  all  parties  interested.  That  such  bail 
had  been  refused,  and  unless  the  conduct  of  Tier 
should  now  be  controlled  by  the  authority  of  the 
Court,  by  decreeing  possession  as  prayed  to  the 
executors,  the  vessel  must  inevitably  perish,  con- 
trary to  all  principles  of  justice  and  the  pohcy  of  the  ■:• 
maritime  law.  That  upon  the  general  principles  ■ 
of  that  law  the  Court  had  authority  to  decree  pos-  I 
session  as  prayed,  and  in  the  practice  of  ihe  1 
Court  this  authority  had  been  already  exercised 
upon  a  former  occasion  under  similar  circum- 
stances; and  in  support  of  his  argument  he  cited 
the  case  of  the  iEgyptienne  (1  Haggard^  346) » 
Cleirac,  Use  et  Coutumes  de  la  Mere;  Ordonnances 
de  la  Hanze  Theutonique  (59,  note);  Stracchiad© 
Navibus,  Part  2,  No.  6;  Godolphin's  View  of  Admi- 
ralty Jurisdiction ;  Molloy,  lib.  2,  c.  1 ;  and  Abbott 
on  Shipping,  Part  2,  c.  3,  s.  6. 

Per  Curiam. — Dr.  Lushington. 
The  facts  of  this  case,  as  disclosed  in  the  affidavit 
to  lead  the  decree,  are  shortly  these: — the  vessel 
has  been  arrested  under  the  process  of  the  Court  in 
a  cause  of  possession,  until  bail  shall  be  given  for 
her  safe  return  to  the  port  to  which  she  belongs. 
Tier,  a  part  owner  in  a  moiety  of  the  ship,  and  the 
party  in  possession,  refuses  to  give  bail,  or  to  inter- 
fere further  in  her  employment.  The  crew  have 
been  discarded  from  on  board  since  the  arrest;  and 
the  vessel  is  now  lying  within  sight  of  Tier  s  house, 
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a  situation  in  which  she  is  becoming  daily  dete-  .^^f^^^^f^^ 

rated.      Under  these  circumstances  an  apphca-  ^^.£^1^. 

n  is  now  made  to  the  Court  to  decree  a  monition     ^^^  J^ne. 

lling  upon  Tier  to  show  cause  why  possession  of 

B  ship  should  not  be  given  to  the  parties  in  the 

it  in  whom  the  remaining  moiety  of  the  interest 

the  vessel  is  vested :  and  the  first  point  which  I 

ve  to  consider  is,  whether  this  Court  has  any 

war  to  decree  an  attachment  against  the  party  in 

ssession   of  the  vessel,  if  he  should  refuse  to 

mply  with  the  monition  of  the  Court.     Unless  I 

ve  the  authority  to  go  the  whole  length  in  so  en- 

cing  the  monition,  it  would,  I  conceive,  be  a 

ngerous  experiment  on  the  part  of  the  Court  to 

tke  an  order  which  it  could  not  enforce.     Now, 

support  of  the  appHcation,  a  variety  of  authori- 
s  have  been  cited,  and  the  case  of  the^Egyptienne, 
sorted  in  I  Haggard's  Rep.  has  been  referred  to 

decisive  of  the  question.  I  have  attentively 
asidered  these  authorities,  and  have  also  examined 
3  case  reported,  and  I  must  say  that  the  result  of 
3  examination  leads  me  to  a  very  different  con- 
ision  with  respect  to  the  Court's  jurisdiction  in 
5  present  instance.  Upon  the  authorities  I  am 
opinion  that  the  power  of  the  Court  to  interfere 
cases  of  this  kind  for  the  purpose  of  altering  the 
jsession,  is  confined  to  cases  where  the  majority 
interests  in  the  vessel  is  with  the  party  invoking 
I  interference  of  the  Court.  Where,  as  in  the 
^sent  case,  the  possession  is  disputed  by  an 
lality  of  interests,  the  claims  of  the  litigant  par- 
5  must  be  decided  by  a  reference  to  other  tri- 
lals.     Looking  to  the  practice  of  this  Court,  I 

not  aware  of  any  precedent  in  which,  under  the 
sting  circumstances,  the  jurisdiction  of  this  Court 
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1841.       has  been  attempted  to  be  enforced.     Cases  must 

1\th  November 

-— '  have  occurred  in  which  similar  applications  must 

TbeEuzabsth  .11.  i»i 

akdJan*.     have  been  made,  but  with  the  exception  of  the 
iEgyptienne,  no  case  is  to  be  found  in  which  the 
interference  of  the  Court  has  been  interposed.   In 
reference  to  the  case  of  the  iEgyptienne,  it  is  to 
to  be  observed  that  it  is  in  no  degree  a  case  in 
point,  inasmuch  as  it  appears,  from  the  report  of 
that  case,  that  although  a  monition  was  decreed,  in 
point  of  fact  it  was  never  taken  out,  and  the  case 
ended  there.     It  may  therefore  be  inferred,  that  in 
that  case  the  monition  was  subsequently  withdrawn, 
upon  reconsideration,  by  the  order  of  the  Court 
Under  the  circumstances  of  the  case,  then,  I  must 
come  to  the  conclusion  that  I  have  no  power  to 
grant  the  application  of  the  executors  in  the  pre- 
sent instance;  and  in  forming  this  opinion  I  could 
not  leave  out  of  consideration  the  consequences 
that  might  ensue  if  I  assumed  the  power  to  decree 
the  possession  of  the  vessel   to   be  given   up  as 
prayed.     If  I  in  the  present  instance  acceded  to 
the  application  of  a  moiety  of  the  interests  in  the 
ship,  I  could  not  refuse  upon  any  subsequent  ap- 
plication, to  grant  possession  to  the  owners  of  in- 
terests less  than  a  moiety. — The  same  principle, as  it 
appears,  would  equally  apply  in  both  cases.   Another 
consequence  would  be,  that  in  each  case  the  Court 
would  have  to  consider  the  grounds  upon  whicli 
the  particular  motion  in  each  case  was  founded^ 
and  to  determine  what  course  was  most  beneficiaL 
for  the  employment  of  the  vessel. 

I  must  therefore  reject  the  present  motion- 
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DUCHESS  OF  KENT.     Newby.  uth^NLu^. 

S  was  a  suit  for  subtraction  of  wages  pro-  ciaim  for  wages 
3ted  by  H.  Stokes,  who  served  as  chief  mate  ''^No^respon. 
>ard  this   vessel ;    under   the    circumstances  fi'^on^lSiSfS 
d  in  the  judgment  of  the  Court.  the  owners. 

•^       °  Defence  sug- 

the  mariner.  Queen's  Advocate.  oS!Je«*ifji!^nin- 

terrogatories. 

the  owners,  Addams,  contf^a.  i«t.  Drunken- 


UDGMENT. — Dr.  Lushington.  witho'urlwe^ 

s  is  a  suit  brought  by  H.  Stokes,  who  served     3d.  Ncgii-* 
ird  this  vessel  in  the  capacity  of  chief  mate,  (iw  M^cWef 
oyage  from  this  country  to  port  Philip;  thence  pa*ucuCo^. 
3  East  Indies,  and  back  again  to  England.  "°°-  ^, 

'  ^  ,      .  ,  Semblc,  ac- 

3ver  his  conduct  may  have  been  dunng  the  coding  to  the 

of  time  he  continued  on  board  the  vessel,  it  courtrsUeged 

ectly  clear  that  it  was  not  deemed  necessary  fhe  marine  "^^ 

miss  him  from  the  ship.     He  acted  in  the  noja/»nabjeM 

.  ,  a  defence  to  the 

iter  of  mate  and  contmued  to  perform  the  mariner's  claim, 
of  that  office  on  board  during  the  outward  dfic^iy  ^JIS^ 
)meward  voyage.  Whether  such  duties  were  b^heMusi!*"* 
itely  and  properly  performed  must  be  con-     Mere  neglect 

•^  *^      ^       ''     *^  ^  of  duty  in  a  par* 

i  hereafter ;  primd  facie  he  is  undoubtedly  ticuUr  insunce, 
d  to  his  wages,  unless    facts  are  disclosed  up^con^ 

evidence,  which  according  to  well  known  SuHrtbl"^'*"" 
)les  of  law  will  entail  a  forfeiture  of  those  owners,  wiii  not 

.       -       ^  depnve  a  mate 

upon  him.  In  order  to  ascertam  the  facts  of  of  bis  wsges. 
se,  I  must  briefly  refer  to  the  summary  peti- 
rhich  is  the  only  plea  that  has  been  given  in 
Luse.  The  petition,  after  setting  forth  the 
J  and  the  nature  of  the  services  performed, 
ds  to  the  following  effect : — "  That  during 
tward  voyage  there  were  no  locks  or  bulk- 
in  consequence  of  which  the  crew  had  free 
to  the  hold ;    that  on  discharging  the  cargo. 
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1841.       two  cases,  containing  shoes  and  some  rum,were(&- 
uth  Natefi^.  ^.Qygj.gj  tQ  jj^yg  ijggj^  purloined,  that  the  rum  was 

OF  Km!"  subsequently  found  in  the  carpenter's  chest,  and  it 
being  apprehended  that  the  master  was  about  to 
take  measures  to  ascertain  the  parties  by  whom  the 
thefts  had  been  committed  in  order  to  bring  them 
to  justice,  eight  of  the  crew,  including  the  second 
mate  and  the  carpenter,  absconded  from  the  vessel, 
and  that  no  intelligence  was  afterwards  heard  of 
them."     This  statement  is  obviously  introduced  into 
the  summary  petition  with  a  view  of  forestaUing 
the  defence  which  it  was  probable  that  the  ownen 
would  set  up.     In  answer  to  this  petition,  no  »• 
sponsive  allegation  has  been  given  in  on  behalf  of 
the  owners.     It  is  said,  however,  that  every  wtr 
ness  who  might  have  been  called  to  prove  the  facti 
of  the  case   has  been   examined,   and   cross-ex- 
amined, and  a  variety  of  interrogatories  have  beefl 
addressed  to  these  witnesses  by  the  ovniers,  proper 
to  elucidate  the  truth  as  to  the  conduct  of  the  raat» 
in  the  performance  of  his  duty,  his  behaviour  to- 
wards the  master,  and  his  habits  of  drunkenness: 
but  these  facts  are  not  presented  in  any  substantire 
form  before  the  Court,  and  the  Court  could  only 
collect  the  nature  of  the  defence  upon  which  the 
owners  intended  to  rely,  from  the  interrogatories 
which  have  been  so  administered  to  the  witnesses 
in  the  cause.     I  will  not  say  that  this  course  of 
proceeding  on  the  part  of  the  owners  is  not  justified 
under  the  circumstances  of  this  case,  but  I  must 
observe  that  the  mode  of  the  defence  imposes  con- 
siderable difficulty  upon  the  Court  in  the  present 
instance.     With  respect  to  the  alleged  drunkenness 
of  the  mate,  I  doubt  whether,  according  to  the  ordi- 
nary practice  of  the  Court,  the  Court  could  pay 
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attention  to  a  defence  of  that  nature  set  up  by  ^^^„tf^ 
owners,  unless  it  were  specifically  pleaded  and  YbVdvo^ 
in  issue  in  the  cause.  I  do  not  think,  however,  opKint. 
:  the  present  case  will  turn  upon  any  such  cir- 
istance ;  the  issue  in  the  cause  is  of  a  different 
:;ription,  and  lies  in  a  narrow  compass,  and  to 
1 1  shall  now  address  my  attention.  Now  a  per- 
suing for  wages  in  this  Court  in  the  capacity  of 
if  mate,  is  bound  to  show  that  he  has  discharged 
duties  of  that  situation  with  fidelity  to  his  em- 
)rers.  Amongst  the  most  important  of  these  du- 
it  is  necessary  that  he  should  have  exercised 
vigilance,  care,  and  attention  to  preserve  the 
50  from  robbery.  It  could  not  be  contended 
t  he  is  to  be  responsible  for  every  embezzlement 
OSS  that  might  be  incurred,  otherwise  a  respon- 
lity  would  be  entailed  upon  persons  filling  that 
acity  which  could  not  adequately  be  discharged, 
is  bound  however  to  exercise  due  care,  caution, 
i  diligence,  and  if  notwithstanding  a  robbery 
uld  be  committed,  without  any  neglect  of  duty 
his  part,  in  such  case  he  would  not  be  respon- 
e.  How  far  then  does  this  principle  apply  to 
circumstances  of  the  present  case  ?  In  this 
urt,  a  mate  may  incur  a  forfeiture  of  his  wages 
m  two  grounds :  first,  a  general  neglect  of  duty, 
ich;?er  se  would  entail  a  forfeiture  of  the  wages,  and 
ondly,  a  neglect  of  duty  in  a  particular  instance 
ding  to  a  robbery  of  the  cargo.  Now  in  this  case, 
ess  the  embezzlement  of  the  property  be  trace- 
5  to  him,  it  is  not  alleged  that  the  conduct  of  the 
ividual  promoting  the  suit  was  such  as  would  fix 
►D  him  a  charge  of  general  neglect  of  duty  en- 
rng  a  forfeiture  of  his  wages :  unless  such  general 
lect  were  established,  I  do  not  think  that  occa- 
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1841.       sional  acts  of  intoxication  would  work  such  an 

llth  Novembtr,  .  .111 

Th«  Dpchiis  ^"®^^*     The  next  consideration  then  is  whether  he 
ofKint.      so  neglected  his  duty  towards  the  cargo  in  a  parti- 
cular instance :  that  he  allowed  the  robbery  in  ques- 
tion to  be  committed.     Upon  this  part  of  the  case 
much  discussion  has  been  raised  with  respect  to  the 
state  of  the  bulkheads,  and  it  has  been  urged  that 
the  vessel  was  not  furnished  with  the  ordinary  pro- 
tection for  the  security  of  the  property  and  pre- 
servation of  the  cargo  on  board.     It  is  not  however 
necessary  for  the  Court  to  enter  into  this  discussion. 
As  far  as  the  evidence  goes,  if  the  case  turned  eo* 
tirely  upon  this  point,  I  should  be  inclined  to  hold 
that  the  mate  was  exonerated  from  the  consequences 
of  this  embezzlement.     But  there  is  one  circum- 
stance to  be  noticed  which  has  pressed  upon  me 
with  great  weight ;  I  allude  to  the  fact  of  the  mate 
having  gone  on  shore  without  the  permission  of  the 
master,  during  the  landing  of  the  cargo,  and  having 
been  absent  for  a  long  period  of  time.     In  so  doinj 
he  was  most  undoubtedly  guilty  of  a  neglect  of  duty, 
and   the  cargo  was  exposed  to  the  risk  of  being 
secreted,  plundered,  and  carried  away. 

If  it  could  be  shown  that  the  robbery  in  question 
was  committed  during  the  unauthorised  absence  of 
the  mate  from  the  vessel,  I  should  have  no  hesitation 
in  holding  that  the  defence  of  the  owners  would  be 
sufficiently  established  in  the  present  instance.  But 
I  am  not  prepared  to  say  that  the  mere  circum- 
stance of  having  exposed  the  cargo  to  an  improper 
risk  by  his  neglect  would,  unless  the  embezzlement 
took  place  in  consequence  of  that  neglect,  ent^l  a 
forfeiture  of  the  wages.  I  am  not  aware  of  any 
principle  of  law  in  which  the  doctrine  has  been  laid 
down,  that  mere  neglect  of  duty  in  a  particular  in- 
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stance,  unless  followed  up  by  consequences  injurious  .  ^  '^^^-  . 
to  the  owners,  would  deprive  a  mate  of  his  wages.  THrbuOTSli" 
Then  the  question  is  narrowed  to  the  single  point,      ®'  ^^^^' 
whether  the  plunder  which  seems  to  have  taken 
place  on  board  this  vessel,  did  actually  occur  during 
his  absence  on  the  particular  night  whilst  the  vessel 
^as  unloading  her  cargo  at  port  Philip.     The  onus 
of  proving  this  fact  clearly  rests  with  the  owners, 
and  they  are  bound  to  establish  this  part  of  their 
case.     I  do  not  say  that  it  is  necessary  for  them  to 
prove  it  by  direct  and  positive  testimony,  but  it 
should  be  proved  by  such  evidence  as  would  fairly 
lead  to  the  presumption  that  on  the  night  in  ques* 
tion  the  robbery   did   actually   occur   during  the 
absence  of  the  chief  mate  from  on  board  the  vessel. 
Looking  to  the  evidence  upon  this  point,  I  find  the 
account   given  by  the  witnesses   is  not   in   con- 
formity with  the  plea.     The  petition  states,  "  that 
upon  discharging  the  cargo,  it  was  discovered  that 
two  cases,  containing  shoes  and  some  rum,  had  been 
purloined  by  the  crew,  and  upon  its  being  appre- 
hended that  the  master  was  about  to  take  measures 
to  ascertain  the  parties  by  whom  the  theft  had  been 
committed,  in  order  to  bring  them  to  justice,  eight 
of  the  crew  absconded."     In  the  evidence  of  the 
witnesses  it  is  sworn,  that  part  of  the  crew  absconded 
prior  to  the  discovery  of  the  robbery  and  part  of 
them  afterwards.     I  do  not  think  then  that  this 
evidence  can  lead  the  Court  to  any  safe  conclusion 
that  the  robbery  took  place  on  the  particular  night 
when  the  mate  was   absent ;    and  being  of  that 
opinion  I  cannot  with  justice  fix  upon  the  mate  the 
responsibility  of  the  loss.     I  must  therefore,  without 
entering  with  further  minuteness  into  the  evidence, 
pronounce  that  the  defence  set  up  by  the  owners  of 
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\uh  ivm^  *^^*   vessel  has  failed,  and  consequently  that  the 
T.iri£w  wages  are  due. 

OW  KlNT. 


THE  ALEXANDER  LARSEN. 


: — I  TN  this  case  an  action  was  entered  against  the 

Conttructioo  of    JL  * 

the  act  3  &  4  Alexander^  a  Norwegian  ship^  upon  the  22d  (X 
e/attothe**  July,  1840,  under  the  stat.  3  &  4  Vict,  c.  65,8. 
Si;^' to  inter.  ^'C^)  ^^^  ^^^  rccovcry  of  the  sum  of  £46  13^.,  the 
tain  a  suit  under  price  of  au  auchor  and  cable  furnished  to  the  vessd 

tlie  provitioos  of  « 

the  act.  for  ne-  by  Mitchclsou  &  Co.,  of  Loudou,  in  the  month  of 

Diabed  to  a  "      July,  1835. 

^m^.VSmL*'*  An  appearance  was  given  for  the  owners  under 
thepaasiogof    protest,  and  the  jurisdiction  of  the  Court  to  enter- 

the  statute.  *^.,.  ,.,  i  ii^xl 

Proteit  tain  the  suit  was  denied  upon  the  ground  that  the 
riSictVoL  oi^uie  cause  of  action  originated  prior  to  the  passing  of  the 
Cottitoverruied.  gtatutc,  and  that  the  act  in  question  was  prosper 

tive  and  was  not  intended  to  have  a  retrospective 

operation. 

In  support  of  the  protest,  Jenner,  for  the  ownen 
submitted : 

That  the  rule  of  law  for  construing  acts  of 
parliament,  in  relation  to  the  time  of  their  coming 
into  operation,  had  been  correctly  laid  down  by 
Lord  Coke,  in  his  second  Institute,  p.  292,  in  the 
following  words,  "  nova  constitutio  fiituris  formcuff^ 

(a)  *'  And  be  it  enacted,  tbat  the  High  Court  of  Admiralty  sinS 
have  jurisdiction  to  decide  all  claims  and  demands  whatsoever  in  th0 
nature  of  salvage  for  services  rendered  to  or  damage  received  by  soy 
sbip  or  sea-going  vessel,  or  in  the  nature  of  towage,  or  for  necessa- 
ries supplied  to  any  foreign  ship  or  sea-going  vessel,  and  to  enforce 
the  payment  thereof,  whether  such  ship  or  vessel  may  have  b«** 
within  the  body  of  a  county,  or  upon  the  high  seas,  at  the  time  wbo' 
the  services  were  rendered  or  damage  received,  or  necessaries  ffl'"* 
nished,  in  respect  of  which  such  claim  is  made." 
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mere  debet  non  prteteritis;**  and  the  same  princi-  ^i^j^  jvjll«6er 

ivas  also  to  be  found  in  Blackstone  to  the  fol- :^ 

ng  effect :  *'  There  is  still  a  more  unreasonable    Alixindie 

lod  than  this,  which  is  called  making  laws  e*r 

factOy  when  after  an  action  (indifferent  in  itself) 

been  committed,  the  legislator  then  for  the  first 

I  declares  it  to  have  been  a  crime,  and  inflicts  a 

ishment  upon  the  person  who  has  committed  it. 

e  it  is  impossible  that  the  party  could  foresee 

an  action,  innocent  when  it  was  done,  should 
fterwards  converted  to  guilt  by  a  subsequent 
f  and  the  learned  commentator  then  goes  on  to 

"all  laws  should  be  therefore  made  to  com- 
ice  infuturOy  and  be  notified  before  their  com- 
icement."  That  the  application  of  a  different 
ciple  in  the  present  instance  would  be  attended 
I  manifest  hardship  and  injustice,  not  only  to 
immediate  parties  in  the  suit,  but  to  a  large  class 
iterests  that  might  be  seriously  afTected  and  pre- 
ced  if  the  construction  which  the  material  men 
'  endeavoured  to  put  upon  the  6th  section  of  the 
should  be  adopted  by  the  Court, 
fi  the  case  of  mortgagees  and  purchasers  honA 
advancing  money  upon  a  vessel  without  notice 
ien,  subsequent  to  the  time  when  necessaries 
'  have  been  furnished,  but  antecedent  to  the  pass- 
of  the  statute  in  question,  what  would  be  the  con- 
lence  ?  Prior  to  the  passing  of  the  act,  material 
I  not  in  actual  possession  had  no  lien  whatever 
a  the  ship,  and  could  not  proceed  against  her  in 
'ie.  Is  the  bondjide  mortgagee  or  purchaser 
i,who  has  advanced  his  money  upon  the  security 
le  vessel  in  reliance  upon  the  ancient  law,  to  be 
led  round  upon  by  the  new  act,  and  saddled  with 
lis  upon  the  vessel,  which,  as  far  as  he  is  con- 
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«>.  ^  \?*^'  L    cemed,  are  entirely  new  claims,  and  had  no  legal  K 

24lA  Aovemo€r,         ,  t  •  t  t  i. 

— ^.^^^ existence  at  the  time  when  the  mortgage  or  the 

Alexander    purchase  was  made  ? 

Per  Curiam. 
You  are  assmning  a  difficulty  which  does  not 
exist  in  the  present  case.    This  is  a  foreign  ship,  aBd 
the  act  in  question  was  framed  with  the  express  in- 
tention of  remedying  the  inconvenience  to  which 
persons  in  the  situation  of  the  claimant  in  the  suit 
were  subjected  before  the  act  passed,  in  being  cotO* 
pelled  to  prosecute  their  claims  against  the  owners 
in  foreign  Courts.     If  you  can  show  me  that  i«* 
entertaining  this  suit  I  am  about  to  postpone   ^ 
judgment  creditor  of  the  owner,  you  would  establish 
a  clear  case  of  injustice;  and  if  there  was  any  prioi 
equitable  claim  outstanding  against  the  vessel  in  tki^ 
case,  I  should  be  bound  to  notice  it.     The  jurisdio 
tion  of  the  Court  is  an  equitable  as  well  as  a  legai 
jurisdiction,  and  when  the  legislature  confers  upon 
the  Court  a  jurisdiction  to  entertain  suits  of  this 
description  under  the  operation  of  the  recent  sta- 
tute, it  is  to  be  presumed  that  the  Court  will  exer- 
cise that  jurisdiction  in  equity  and  upon  equitable 
principles. 

Jenner,  in  continuation. 

The  mortgagee  or  purchaser  might  still  be  un- 
justly prejudiced  by  the  mere  arrest  of  the  vessel, 
and  her  possible  detention  in  this  country,  whilst 
the  claim  of  the  material  man  was  under  litigation. 
Until  the  question  was  judicially  brought  under 
consideration,  the  Court  could  not  know  d  priori 
whether  or  not  there  were  any  preferable  equitable 
claims  outstanding  against  the  vessel  which  must 


Laksbv. 


THE  HIGH  COURT  OF  ADMIRALTY.  291 

supersede  the  claim  of  the  material  man.     Upon  ap-  ^4^^  ^l^Ji^ber 

ilication  being  made  to  the  Court  for  its  assistance,  ^r^ — 

he  warrant  of  the  Court  would  be  extracted  and  the  Alexander 
vessel  would  be  arrested  ;  and  if,  as  it  might  hap- 
}en,  the  mortgagee  or  purchasers  were  foreigners, 
ind  had  no  agent  or  correspondent  in  this  country 
»  give  the  bail  required,  the  vessel  must  be  detained 
intil  the  whole  merits  of  the  case  had  been  legally 
lecided  by  the  judgment  of  the  Court.  Under 
hese  circumstances  he  submitted  that  a  hardship 
Jid  injustice  would  ensue  if  the  construction  now 
ttempted  to  be  put  upon  the  6th  section  of  the  act 
hould  be  upheld.  The  rule  laid  down  by  Lord 
'oke  and  acknowledged  by  Mr.  J.  Blackstone  was 
sound  and  just  rule,  and  it  had  been  recognized  in 
he  practice  of  the  common  law  in  the  following 
iases : — Gilmore  v.  Shuter,  Jones,  108 ;  6  Bingham, 
558;  Wilkinson  v.  Mayer,  Lord  Raymond,  1122; 
Towler  v.  Chatterton,  6  Bmgham;  Poole  v.  Neeld,  2 
Sw/.;  Freeman  v.  Moyes,  3  Nev.  &;  Man.;  Paddon  v. 
Bartlett,  5  Nev.  8^^  Man.  388. 

For  the  material  men,  Addams,  contra. 

That  the  words  of  the  6th  section  of  the  statute 
J  &  4  Vict.  c.  65,  were  unambiguous  upon  the  face 
)f  them,  and  that  the  intention  and  purport  of  the 
egislature  in  framing  the  act  was  clear  and  obvious. 
The  words  of  the  6th  section  were  :  "  The  Court 
hall  have  jurisdiction  to  decide  all  claims  and  de- 
Qands  whatsoever  for  necessaries  supplied  to  any 
jreign  ship."  Under  these  terms  he  did  not  mean  to 
ontend  that  the  act  was  intended  to  have  a  retro- 
pective  effect  upon  the  direct  issue  in  the  cause,  but 

VOL.  I.  X 
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2ithN^her  *^^*  ^*  should  have  a  retrospective  operation  as  re- 
garding the  authority  of  the  Court  to  take  cogni- 
Alexandkr    zance  of  the  subject  matter.     Under  the  former 
LiRSEN.      gj^j.^  ^^  ^Y^^  j^^^  before  the  statute  passed^  material 

men  who  had  parted  with  the  possession  of  a  vessel, 
had  no  means  of  recovering  their  demand  for  neces- 
saries suppKed  to  the  vessel  but  by  a  process  of 
common  law  against  the  master  or  the  owners  if 
they  could  be  found  in  this  country,  or  by  proceeding 
against  them  in  a  foreign  Court.     It  was  for  the 
piu^ose  of  remedying  this  inconvenience,  andafibrd- 
ing  greater  facility  and  protection  to  the  British 
creditors,  that  the  statute  in  question  was  enacted. 
It  was  therefore  strictly  speaking  a  remedial  statute, 
and  as  such  was  to  be  construed  liberally.    That 
the  assumed  hardship  which  might  fall  upon  third 
parties,  upon  which  so  much  stress  has  been  hud 
in  the  argument  in  support  of  the  protest,  could 
not  possibly  occur  in  the  present  case,  inasmuch  $S 
the  vessel  against  which  the  suit  was  brought  was 
still  the  property  of  the  same  owners  upon  whose 
account  the  necessaries  now  sued  for  were  furnished, 
as  far  back  as  the  year  1835. 

As  regarded  the  assumed  injustice  to  the  imme- 
diate parties  in  the  suit,  if  any  consideration  upon 
that  point  was  to  influence  the  decision  of  the  quea^ 
tion,  the  balance  strongly  preponderated  in  favour 
of  the  material  men,  who  had  already  suffered  in- 
jury and  injustice  from  the  owners  of  the  vessel  ic» 
having  been  kept  so  long  out  of  their  money ;  and 
it  would  be  a  still  further  aggravation  of  that  in- 
justice and  injury  if  the  attempt  of  the  owners,  to 
deprive  them  of  the  right  to  have  their  claims  at 
length  adjudicated  in  the  Court,  should  succeed. 


La  MBIT* 
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Judgment. — Dr.  Lushington.  %^^^,^mb9r 

The  action  in  this  case  is  brought  under  the  pro- j^jt^ 

isions  of  an  act  of  parliament  passed  in  the  third  Alkahdee 
tid  fourth  years  of  her  present  Majesty,  and  the 
bject  of  the  suit  is  the  recovery  of  a  debt  al- 
Jged  to  be  due  for  necessaries  ftimished  to  the  ship, 
rhich  is  a  foreign  ship,  in  the  year  1835.  The  vessel 
las  been  arrested,  and  the  owners,  who  are  repre- 
ented  to  have  been  the  owners  when  the  debt  was 
ncurred,  appear  under  protest  alleging  that  the  sixth 
ection  of  the  act  in  question  is  altogether  prospec- 
Ive,  not  only  as  to  the  origin  of  the  debt  itself,  but 
fco  as  to  the  remedy  for  recovering  that  debt  by  a 
Proceeding  in  this  Court.  It  may  be  doubtftil  whether 
tt  appearance  under  protest,  which  is  in  the  nature 
fa  plea  in  bar,  is  the  proper  form  of  raising  an  ob- 
Jction  to  the  jurisdiction  of  the  Court;  but  as  the 
ise  may  be  conveniently  disposed  of  in  its  present 
»ape  I  do  not  think  it  necessary  to  enter  into  a 
'iisideration  of  this  point  upon  the  present  occasion. 
«vish  however  that  this  intimation  of  the  Court's 
inion  may  be  distinctly  known  and  observed  in 
ture  by  the  practitioners  of  the  Court. 
Now  the  action  in  the  cause  is  brought  in  virtue 
the  particular  statute  recently  enacted,  and  with- 
t  that  statute  the  Court  would  not  have  been  jus- 
^d  in  entertaining  the  suit  at  all ;  for  although 
•  subject  matter  of  the  case  clearly  falls  within 
'  Original  scope  of  the  maritime  law,  before  the 
'^ing  of  the  statute  the  Court  might  have  been 
^liibited  from  proceeding  in  the  cause  upon  the 
^nd  that  the  common  law  had  narrowed  the  ge- 
'^l  jurisdiction  originally  belonging  to  this  Court. 
^h  prohibition  is  now  taken  off  by  the  statute^  but 

x2 
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24ih^Ntlmbir  ^^^^^"S  *^  *^^  words  of  the  act  I  do  not  find  any  ex- 

— -  pressions  limiting  the  jurisdiction  of  the  Court  to 

AlexIndwi    cases  occurring  subsequent  to  the  period  when  the 
Lamik.      ^^^  came  into  operation.     It  has  indeed  been  coa- 
tended  in  argument,  that  the  Court  in  taking  cog- 
nizance of  claims  originating  prior  to  the  passing  oi 
the  act  might  possibly  do  injustice :  that  the  interests 
of  third  parties  might  be  injuriously  affected.    But  M 
think  that  this  view  of  the  case  is  not  well  foundeJ, 
and  for  these  reasons : — in  the  first  place  the  statute 
does  not  create  a  lien  upon  the  vessel  at  all ;  the 
debt  has   no  foundation   upon   the   statute.    The 
effect  of  the  statute  is  expressly  declared  in  the 
sixth  section  in  these  terms,  "  That  the  Court  of 
Admiralty  shall  have  jurisdiction  to  decide  all  claims 
and  demands  whatever  for  necessaries  supplied  to 
any  foreign  ship  or  sea-gping  vessel,  and  to  enforce 
the  payment  thereof."     The  statute  therefore  sim- 
ply confers  upon  the  Court  a  jurisdiction  to  be  em- 
ployed in  every  lawful  mode  which  the  Court  has 
the  power  to  exercise  for  enforcing  the  payment ;  it 
might  be  by  arresting  the  person  of  the  owner  if  he 
were  resident  here,  or  by  arresting  the  property  in 
case   a  necessity  occurred.     Secondly,  the   Court 
having  this  jurisdiction  conceded  to  it ;  would  be 
bound  to  exercise  that  jurisdiction  equitably:  and 
in  so  doing  it  would  protect  the  interests  of  all 
persons  having  a  bondjide  lien  upon  the  property ;  as, 
for  instance,  subsequent  purchasers  without  notice. 
And  here  I  must  remark  in  reference  to  this  par- 
ticular case,  that  no  subsequent  lien  has  been  esta- 
blished as  outstanding  upon  this  vessel,  and  I  wish 
to  draw  especial  attention  to  this  fact,  that  it  may 
not  be  hereafter  supposed  that  in  pronouncing  for 
my  jurisdiction,  or  exercising  it  upon  the  present 
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occasion,  I  have  held,  that  a  claim  of  this  description       imi. 

24th  NooenUnr 

contracted  by  a  ship  four  or  five  years  antecedent 


to  the  passing  of  the  statute,  militated  against  subse-    alixTnder 
quently  acquired  interests ; — I  give  no  opinion  upon      ^^*^' 
this  point,  it  may  be  a  question  hereafter  which  I 
have  not  now  to  determine,  whether  a  ship  having 
fxmdjide  passed  into  other  hands,  would  be  liable  to 
any  such  demands  at  all.     With  respect  to  the  ge- 
neral argument  that  has  been  addressed  to  the  Court, 
1  am  not  aware  of  any  principle  or  decision  which 
^tabhshes  the  doctrine,  that  where  a  statute  affords 
a  new  mode  of  suing,  the  cause  of  action  must  ne- 
cessarily arise  subsequently  to  the  period  when  the 
statute   comes  into  operation.     On  the  contrary, 
where  a  statute  creates  a  new  jurisdiction,  the  new 
jurisdiction,  I  apprehend,  takes  up  all  past  cases,  and 
there   is   not  the   slightest  injustice   in   this ;   for 
although    the   circumstances    may    have   occurred 
prior  to  the  passing  of  the  statute,  the  suit  or  action 
may  have  been  commenced  subsequently.     If  in  any 
particular  case  an  injustice  might  be  committed  by 
the  exercise  of  the  new  jurisdiction,  it  would  be  the 
undoubted  duty  of  the  Court  to  consider  whether 
the  new  jurisdiction  should  be  applied  to  such  par- 
ticular case;  for  instance,  whether  or  not  in  a  case 
of  this  description,  such  circumstance  might  not 
operate  to  prevent  a  creditor  from  recovering  against 
the  ship. 

In  the  present  case,  in  which,  by  the  general  ma- 
ritime law  of  Europe,  the  ship  would  be  liable  for 
the  necessaries  supplied,  no  intermediate  rights,  as 
far  as  it  appears,  are  in  conflict.  The  ship  belongs 
to  the  same  foreign  owners  who  were  in  possession 
at  the  time  when  the  debt  was  contracted,  and  there 
exists  the  same  reason  for  the  remedy  as  induced 
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jjMi.       the  passing  of  the  statute  in  question,  namely,  the 

difficulty  of  suing  such  foreign  owners  who  are  Ten- 

Ajjwa»uii  dent  abroad.  It  is,  moreover,  to  be  borne  in  mind 
that  the  statute  is  a  remedial  statute,  and  at  such 
should  be  construed  with  sufficient  Uberality  to  meet 
the  mischiefs  which  it  was  intended  to  remedy;  and 
this  is  clearly  one  of  the  mischiefs  contemplated 
when  the  statute  was  enacted.  I  have  refened  to 
the  authorities  which  have  been  cited  in  support  of 
the  protest,  but  I  do  not  find  that  any  of  theo 
affect  the  merits  of  this  case ;  the  great  majority  cf 
them  depend  upon  the  peculiar  wording  of  the 
statute  under  consideration  at  the  time  the  cases 
were  decided,  and  it  is  obvious  that  the  slightest  al- 
teration of  the  wording  of  a  statute  would  make  it 
retrospective  or  prospective  only.  Again,  some  of 
the  cases  refer  not  to  actions  brought  subsequently, 
but  to  actions  already  commenced  at  the  time  when 
the  statute  was  passed;  as,  for  instance,  the  case  ] 
of  Freeman  v.  Moyes.  In  that  case  the  executors 
had  commenced  their  action  prior  to  the  passing  of 
the  statute  3  &  4  Will.  IV.,  which  first  made  exe- 
cutors liable  to  the  costs.  The  Court  held,  that 
the  new  statute  did  apply,  to  entail  the  liability  for 
the  costs  upon  the  executors.  These  cases  then  are 
totally  different  from  giving  a  remedy  in  cases  ex- 
isting prior  to  the  statute,  and  in  which  no  pro- 
ceedings had  been  commenced  when  the  statute 
came  into  operation.  I  have  looked  at  the  text  au- 
thorities, and  although  some  expressions  may  be 
found  in  some  of  the  ancient  writers  with  regard  to 
remedial  statutes,  that  they  should  not  contravene 
the  common  law,  all  the  commentators  agree  in 
this,  that  remedial  statutes  should  have  a  liberal  con* 
struction.     The  words  of  this  statute  give  me  juris* 
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tion,  and  I  am  bound  to  exercise  it  upon  the  2AihNJ^Lber. 

^sent  occasion.  If  in  the  exerciseof  this  jurisdiction z 

ts  should  be  disclosed  to  the  Court  showing  that    Albxamdee 

ler  persons  have  equitable  claims  upon  this  vessel^         *'***'' 

i  that  such  claims  will  be  prejudiced  by  the 

nand  which  is  now  set  up  by  the  material  men  in 

s  case,  I  must  administer  the  law  in  equity,  and 

cide  between  them.     I   therefore  overrule  this 

)test,  and  assign  the  parties  to  appear  absolutely, 

1  the  question  of  costs  I  reserve  for  iuture  consi- 

'ation. 


THE  NEPTUNE.     Friecker.  i842. 

I9th  January, 

^  this  case  an  action  was  entered  against  this  consolidated"" 
vessel  by  the  owners,  the  masters  and  crews  of  acdon  by  two 

•^  ,  sets  of  salvors, 

J  Atalanta  and  six  other  fishing  smacks,  in  a  cause  consUtingof  the 

I  .    .-,  1  .^.  crews  of  seven 

salvage,  civil  and  maritime.  smacks,  for  sai- 

The  act  on  petition  for  the  salvors  alleged,  that  toTfrr^iSip 
9  A.  M.  upon  the  14th  of  September,  the  Ata-  Ihe^n^s^d^ 
rta  being  outside  the  Shipwash  Sand  in  the  North  Action  dis- 
»,  the  wind  being  a  fresh  breeze  from  the  E.  S.  E.  SrgrounS^that 
i  the  weather  hazy,  perceived  a  barque  with  a  flag  io'srinSnad^" 
the  fore-topmast  running  in  about  west  between  boarded  tiie  ves- 

*  ^    ^  sel  pnor  to  ber 

» Kentish  Knock  and  the  Long  Sand;  that  a  signal  striking  upon 
s  made  from  the  smack  for  the  barque  to  shorten  acted^errone- 
1  and  heave  to,  but  such  signal  the  barque  did  ^"etui^tlllch 
t  attend  to  but  kept  her  course  until  she  was  they  adopted 
thin  a  quarter  ot  a  mile  from  the  Long  Sand;  that  fact  caused  the 
on  the  Atalanta  coming  up  with  her,  the  head  of  u^^n  the  wnd. 
3  barque  was  wore  round  from  the  west  to  N.  E.,  tionsub^^Snt- 
lereupon  four  of  the  crew  of  the  Atalanta  manned  b  ^^^^  *<>  ^J®,, 

^         '■  ,  Court  on  behalf 

rfr  boat,  and  hailed  the  barque  to  let  go  the  anchor  of  the  second 
quick  as  possible,  but  that  such  hailing  was  not  ^rae"'p^and 
lended  to;  that  S.  L,  one  of  the  swaoksmen,  then  [^"ef^X 
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19  fc!?aiL      boarded  the  barque  and  immediately  went  forward, 
— and  with  his  assistance  and  under  his  direction  the 

Tm 

NiPTUNB.  larboard  bower  anchor  was  let  go;  that  after  the 
j^id^is  upon  anchor  had  been  so  let  go,  the  chain  cable  broke, 
AjipUcmtion  and  the  starboard  bower  anchor  was  then  let  go 
cogDition'being  with  about  sixty  fathoms  of  chain,  but  the  sea  and 
cond^wJJJli"'  tid®  being  strong,  it  did  not  check  the  barque; 
£l^th^**i^°  whereupon  the  anchor  was  slipped,  but  before  the 
prenooitothe  cauvas  could  be  properly  set  to  get  the  vessel  into 
of  their  lemces.  the  swatchway,  she  struck  upon  the  Long  Sand, 
to^^dwi?  where  she  laid  fast  upon  the  ebbing  of  the  tide, 
von.  The  act  on  petition  also  further  alleged,  that  assist- 

ance was  immediately  obtained  from  the  crews  of 
the  six  smacks,  the  other  parties  in  the  suit,  and 
that  after  being  employed  for  two  days  in  throw- 
ing overboard  one-third  of  the  cargo,  consisting  of 
wheat,  the  salvors  succeeded  by  their  combined  ex- 
ertions in  getting  the  vessel  off  the  sand  upon  the 
evening  of  the  16th,  and  upon  the  17th  she  was 
safely  moored  in  Harwich  harbour. 

The  defence  set  up  by  the  owners  of  the  Neptune 
was,  *'  that  the  flag  at  the  fore-topmast  was  a  signal 
for  a  pilot;  that  the  crew  of  the  Atalanta  on  nearing 
the  barque  represented  themselves  as  pilots,  and  that 
S.  I.  and  others  of  the  said  smacksmen  were  received 
on  board  the  barque  in  that  character  and  capacity; 
that  the  said  barque  was  driven  on  the  sand  in 
question  by  the  improper  and  injudicious  conduct  (rf 
the  said  S.  I.  and  his  parties  upon  their  coming  on 
board  and  taking  the  command  of  the  barque^  and 
that  if  she  had  been  put  in  stays  in  the  first  instance, 
as  the  master  himself  desired,  she  could  and  in  fact 
would  have  gone  clear  of  the  sand;  that  the  letting 
go  the  anchor  whilst  the  Barque  was  under  weigh 
with  all  her  canvas  set  was  attended  with  great 


THE  HIGH  COURT  OF  ADMIRALTY. 


290 


c,  either  that  she  would  have  broken  her  windlass 
the  shock  in  bringing  up,  or  that  she  would  have 
m  dismasted  and  so  rendered  unmanageable,  or, 
actually  happened,  that  she  would  have  broken 
'  chain  cable."  The  defence  also  pleaded  various 
itradictions  of  the  statement  set  up  by  the  salvors 
:he  act  on  petition — 

The  admitted  value  of  the  ship  and  cargo  was 
530  9a*.  6d.y  and  bail  was  given  by  the  owners  in 
sum  of  c£l900. 
The  case  was  argued  before  Trinity  Masters  by 

Haggard  and  Harding,  for  the  salvors. 

iddavis  and  Robinson,  contrd. 

The  Court  having  fully  adverted  to  the  facts  of  the 
e,  in  addressing  the  Trinity  Masters  observed  to 
t  following  effect :  "  Having  now  gone  through  the 
ts  of  this  case,  I  must  leave  it  to  you,  gentlemen, 
decide  as  to  the  propriety  of  the  measures  which 
re  adopted  by  the  salvors  upon  the  present  occa- 
1.  In  bringing  those  measures  to  your  notice  I 
e  confined  myself  to  the  statement  which  has 
n  set  up  by  the  salvors  themselves,  without  en- 
ng  into  any  disquisition  whether  what  has  been 
>m  by  them  is  contradicted  or  not.  Upon  the 
;ement  so  made  the  Court  is  now  desirous  of  ob- 
ling  your  opinion  upon  the  two  following  points : 
t,  was  the  measure  of  dropping  the  anchor,  as  ad- 
\d  and  executed  by  the  salvors,  a  proper  measure 
)e  adopted  under  the  circumstances  of  the  case  ? 
,  secondly,  looking  to  the  state  of  the  wind  and 
ither,  the  position  of  the  vessel  and  the  condition 
was  in,  might  not  other  measures  have  been 
sued  by  seafaring  men  of  ordinary  skill  in  the 
dition  of  the  salvors,  which  would  have  led  to 
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Nbptviix. 
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her  perfect  safety  7  It  has  been  truly  said  by  the 
counsel  for  the  salvors,  that  the  Court  is  not  to 
NxjpTVN«.  expect  from  salvors,  assuming  the  management  of 
vessels  in  cases  of  this  kind,  the  same  skill  aa  would 
be  required  from  regularly  licensed  Trinity  pilots; 
at  the  same  time  it  is  equally  true  that  in  order  to  en- 
title them  to  a  salvage  award  in  this  Court  they  murt 
show  that  they  possessed  skill  commensurate  with 
their  vocation  and  condition  in  life,  and  adequate  to 
the  duties  which  they  undertook  to  perform." 

Trinity  Masters. 

We  are  of  opinion,  that  the  cfew  of  the  Atalanta 
upon  going  on  board  the  Neptune  acted  wrong 
in  advising  the  anchor  to  be  let  go;  they  should 
have  tacked  the  ship,  and  kept  her  course  to  the 
south,  when  she  would  have  gone  to  the  south  of 
the  Kentish  Knock;  the  vessel  was  under  perfect 
command  and  there  was  a  fine  breeze  at  E.  S.  £. 

The  Court  then  pronounced  against  the  claim  of 
the  salvors,  and  dismissed  the  owners  of  the  Neptune 
from  the  suit. 

An  application  was  afterwards  made  during  the 
sitting  of  the  Court,  that  a  salvage  remuneration 
might  be  awarded  to  the  crews  of  the  six  fishing 
smacks  who  had  rendered  their  assistance  after  the 
Neptune  was  upon  the  sand;  and  on  their  behalf 
it  was  submitted,  that  they  were  in  no  degree  iin^ 
plicated  in  the  original  misconduct  of  the  Atalanti^ 
This  application  was  opposed  by  the  counsel  for  the 
Neptune,  upon  the  ground  that  the  parties  had  em- 
barked in  a  common  action  with  the  Atalanta  in  this 
case,  and  consequently  they  were  equally  concluded 
with  the  crew  of  that  vessel  by  the  judgmemt  which 
had  already  been  pronounced  by  the  Courts 
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Per  Curiam.  mj^uar,. 

This  part  of  the  case  is  not  without  its  difficulty.  ~^ 
he  first  impression  upon  my  mind  after  hearing  the  n»ptun£. 
3inion  of  the  Trinity  Masters  strongly  inclined 
gainst  the  parties  in  whose  behalf  the  present  ap- 
lication  has  been  made.  As  regards  the  Atalanta, 
has  been  most  clearly  established  in  the  present 
istance,  that  the  measures  adopted  by  her  crew 
ere  grossly  erroneous,  and  in  point  of  fact  gave 
96  to  the  calamitous  circumstances  which  subse- 
lently  ensued.  If  therefore  I  was  satisfied  that 
te  parties  now  claiming  as  joint  salvors  had  any 
mnexion  with  the  Atalanta  and  those  on  board 
BT,  I  should  hold  them  decidedly  included  in  the 
idgment  which  has  been  already  pronounced.  If 
leir  claim  was  founded  in  any  degree  upon  the  ori- 
inal  error  of  that  vessel,  no  service  which  they  may 
ave  rendered  afterwards,  however  meritoriously 
erformed,  would  entitle  them  to  derive  a  benefit 
om  the  error  and  misconduct  of  the  Atalanta. 

What  then  is  the  evidence  before  the  Court  upon 
lis  part  of  the  case  ?  Now  in  looking  to  the  plead-^ 
gs  and  the  affidavits  in  the  cause,  the  facts  of  the 
se  warrant  me  in  stating  that  no  one  of  the  smacks 
ts  in  company  with  the  Atalanta  when  she  first 
scried  the  Neptune,  nor  indeed  until  some  con- 
lerable  time  afterwards,  when  the  Neptune  had  got 
on  the  sand.  This  is  quite  clear  firom  the  evi- 
nce before  the  Court.  If,  therefore,  the  owners 
i  crews  had  thought  fit  to  proceed  in  the  first  in- 
■^ce  by  a  separate  and  distinct  action,  they  could 
-  have  been  at  all  affected  by  the  misconduct  of  the 
^lanta.  The  question  then  arises  whether  they 
•^^  placed  themselves  in  a  less  favourable  position 
l^a-ving  adopted  the  Atalanta's  proceedings  in  this 
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,« ^^?^^'        cause.     Upon  this  point  I  must  observe,  that  thev 

\9th  January,  i  •  i  /.  i  \       t 

: can  only  be  said  so  far  to  have  adopted  the  pro- 

Neptune.  ceedings  of  the  Atalanta  that  they  have  adhered  to 
the  case  originally  set  up  by  that  vessel,  and  have 
made  affidavits  in  its  support.  In  what  they  did  as 
salvors  on  board  the  Neptune,  they  do  not  appear 
to  have  recognised  in  any  degree  the  acts  previously 
done  on  board  that  ship  by  the  crew  of  the  Atalanta. 
I  cannot  therefore  without  injustice  impute  to  them 
any  participation  in  the  culpability  attaching  to  the 
Atalanta,  and  if  I  were  to  hold  them  excluded  from 
any  reward  for  their  services  upon  the  simple  ground 
that  they  had  joined  with  the  Atalanta  in  the  in- 
stitution of  these  proceedings,  I  should  be  establishing 
a  precedent  in  future  cases  of  this  kind,  which  would 
be  attended  with  great  inconvenience  to  the  practice 
of  the  Court,  and  the  interest  of  suitors.  It  is  most 
desirable  that  the  proceedings  in  these  causes  should 
be  conducted  with  the  least  possible  delay  and 
expense.  This  object,  it  is  manifest,  would  be  en- 
tirely defeated,  if,  in  future  cases  of  a  similar  kind, 
where  different  sets  of  salvors  are  concerned  in  the 
same  service,  separate  actions  should  be  brought, 
and  separate  appearances  given.  Upon  the  whole, 
then,  I  must  come  to  the  conclusion,  that  these  parties 
are  entitled  to  some  remuneration  in  the  present 
instance,  but  that  remuneration  must  be  modified 
under  the  circumstances  of  this  case.  The  value 
of  the  vessel  and  cargo  is  admitted  to  amount  to 
the  sum  of  £7530,  and  I  think  that  I  shall  do  justice 
in  allotting  them  ,£200  with  their  costs,  but  I  shall 
allow  no  costs  to  the  Atalanta. 
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1842. 

HE  SOCIEDADE  FELIZ.    Joao  de  Souza.      2h.Ja««Tj^ 

^  Iq  cases  of  joint 

CAMTOS.  capture  of  slave 

vessels,  the 

IIS  was  a  question  as  to  the  admissibility  of  an  claim  of  the 
allegation  propounding  the  interest  of  the  com-  mu°8t.*^si!bject 
ider,   officers   and   crew   of  H.    M.   brigantine  l-oLsVb^^^^^ 
ester,  to  share  in  certain  proceeds  and  bounties  cuiiarcircum- 

.  /Ill  1  stances  may 

mg  from  the  seizure  of  the  above  vessel.  suggest,  be 

'he  first  article  of  the  allegation  pleaded,  "  That  fbJprincipL 
he  month  of  November,  1839,  H.  M.  sloop  of  ;;^p*jj^^ 
Harlequin,  and   H.  M.  brigantine   Forester,  pfjoim  capture 

.   .  ,  /.    A  /.  .  1  '  in  the  Pnje 

e  cruismg  on  the  coast  ol  Afnca,  under  orders  Court  of  Admi- 
(1  the  Lords  Commissioners  of  the  Admiralty  u^/of  the  ves- 
the  suppression  of  the  slave  trade,  and  specially  j^int^Jiptof^i 
lished  with  the  documents  and  instructions  for  »«i|n»»>we  as 

.  evidence. 

;  purpose  required  by  the  convention  between     in  order  to 
late  Majesty  George  IV.  and  the  Emperor  of  the  orthe^veweu" 
zils  for  the  final  abohtion  of  the  African  slave  Z?Xl2l' 
le,  so  far  as  relates  to  the  dominions  and  subjects  capture,  it  must 

L      -r*        .!•  •       >.  be  pleaded, 

he  Brazilian  empire.  1st.  That 

'he  second  article  pleaded,  "That  upon  the  21st  L)ciati^n*andcoI 
said  month  of  November,  whilst  H.  M.  said  Z't^tJl^ 
s  Harlequin  and  Forester  were  lying  together  vessel. 
^ape  Palmas,  a  strange  sail  was  reported  seaward  the  vessel  ciaim- 
it  fifteen  miles  distant;  whereupon  the  Harlequin  Ihe^plu*^  ^^ 
ig  senior  in  command)  immediately  got  under  ^^^eVe^^^u^e 
:h  and  gave  chase,  having  first  by  signals  or-  was  effected. 

,      ,        -P  ,  ^     ^  1  •!  1  An  allegation 

a  the  Forester  to  remain  at  anchor  until  her  defective  in 
rn,  and  pick  up  her  boats,  two  of  which  were  lar^SJctS'to 
behind,  and  which  orders  the  Forester  obeyed,  ^  r^^<>rmed. 
he  was  bound  to  do,  in  both  particulars ;  that 
aid  strange  sail  or  vessel,  on  seeing  the  Harlequin, 
chase,  stood  towards  her,  and  hoisted  Brazilian 
tirs,  and  when  within  about  seven  miles  from 
re  the  chase  commenced,  and  the  Forester  was 
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1842.       lying  at  anchor,  was  brought  to  and  captured  by  the 
anuary.   jjarleouin  in  full  sight  of  the  Forester,  and  within 

The  SociBDiDB  i       /» i  i.«  j  •  i.  >»  o 

F»Liz.       easy  reach  of  her  co-operation  and  assistance,  4c. 

The  third  article  pleaded,  The  entry  of  the  tram- 
action  made  on  the  same  day  in  the  log-book  o( 
the  Forester  by  F.  H.  the  second  master  of  the 
said  vessel,  and  it  also  set  forth  the  minutes  of  the 
said  entry. 

The  fourth  pleaded,  The  condemnation  of  the 
captured  slaver. 

The  fifth,  "  That  the  Forester  was  at  the  timerf 
such  capture  well  victualled  and  watered  and  ini 
perfectly  efficient  state;  and  was  ready  to  han 
joined  in  chase,  and  would  have  so  done  if  she  had 
not  been  prevented  by  the  orders  as  aforesaid  flg- 
nailed  from  the  Harlequin,"  &c. 

The  sixth,  '*  That  the  moiety  of  the  net  proceedi 
of  the  said  capture,  and  the  bounties  granted  bj 
act  of  parliament  on  the  tonnage  of  the  said  vesd, 
amounting  to  the  sum  of  ^958,  were  in  the  hands  of 
the  navy  agents  of  the  Harlequin,  who  had  been  duly 
warned  not  to  proceed  to  distribute  the  same,"  &c. 

The  admission  of  this  allegation  was  opposed  oB 
behalf  of  the  officers  and  crew  of  the  Harlequin  by 

Queens  Advocate  and  Bayford,  who  submitted,  ^ 
That  the  claim  of  the  Forester  to  participate  in 
the  bounties  was  to  be  considered  upon  the  sam^ 
footing  as  a  claim  for  head-money,  and  under  th^ 
act  of  parliament  5th  Geo.  IV.  c.  113,  s.  68,  sucH 
claim  was  exclusively  confined  to  the  actual  cap- 
tors. With  respect  to  the  moiety  of  the  proceeds  of 
the  ship  and  of  the  goods  on  board  the  capture^ 
vessel  at  the  time  of  the  capture,  the  claim  of  th^ 
asserted  joint  captors  was  determinable  by  the  ge* 
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ji  principles  laid  down  and  adopted  with  respect       i8«i. 

^Bses  of  joint  capture  in  the  Prize  Court  of  Ad-  - — -^*- 

uty.  That  according  to  the  pnnciples  so  laid  Fsuz. 
m,  the  presumption  of  law  was  in  favour  of  the 
lal  captors,  and  the  onus  probandi  lay  with  the 
ty  setting  up  a  claim  of  joint  capture ;  that  the 
6  set  forth  in  the  allegation  were  insufficient  to 
iblish  that  association  and  high  co-operation  on 
part  of  the  Forester  which  would  entitle  the 
*cr8  and  crew  of  that  vessel  to  share  in  such 
ceeds  under  the  authority  of  the  cases :  The  Avi- 
i  Haggard,  p.  31 ;  The  Vhreid,  2  Robinson,  p.  16; 
ancier,  1st  Dodson,  p.  61.  Lastly,  that  the  entry 
he  log-book  was  inadmissible  as  evidence  in  the 
Be,  under  the  authority  of  the  cases  Le  Niemen, 
Godson,  p.  9;  note  to  the  case  of  Zephyrina,  2 
^gard,  p.  318. 

\ddams  and  Robertson,  contrd. 
?hat  the  association  of  the  two  vessels  was  suffi- 
itly  to  be  inferred  from  the  fact  set  forth  in  the 
article,  that  they  were  both  cruising  under 
orders  of  the  Admiralty  for  a  common  purpose, 
the  suppression  of  the  slave  trade  on  the 
st  of  Africa,  and  were  both  furnished  with  the 
essary  documents  and  instructions  for  that  pur- 
e  required  by  the  convention  between  his  late 
jcsty  George  IV.  and  the  Emperor  of  the  Brazils. 
It  the  capture  was  effected  within  sight  of  the 
ester:  and  although  that  vessel  was  lying  at 
bor  at  the  time,  she  was  so  lying  at  anchor  only 
bedlence  to  the  orders  of  the  commander  of  the 
lequin.  That  she  was  perfectly  prepared  to 
operate,  and  would  have  co-operated  with  the 
lequin,  had  any  necessity  arisen  for  such  co- 
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1842.  operation,  and  that  under  these  curcumstances  she 
»^jnuary.  ^^  sufficiently  within  the  principles  laid  do¥ra  in 
"'feli™**^  the  Prize  Court  with  respect  to  cases  of  joint  capture 
to  entitle  the  officers  and  crew  on  board  to  pjff- 
ticipate  in  the  benefits  of  the  capture  in  question. 
That  the  cases  cited  were  not  in  point  with  Ae 
present  case,  but  there  was  a  case  reported  precis^^ 
in  point,  upon  which  the  admissibility  of  the  F 
er's  title  might  safely  be  rested,  viz,  the  case  of  the^ 
Galen,  reported  in  2  Dodswi,  p.  19.  That  the  enhy 
in  the  log-book  was  not  pleaded  as  a  mere  exhiUi 
in  the  cause,  but  was  stated  to  have  been  madebjf 
a  person  on  board  the  Forester,  who  would  becfr 
amined  as  a  witness,  and  might  be  cross-examiofil 
on  the  other  side;  and  that  the  case  of  the  Niemeo, 
in  which  an  objection  to  the  admission  of  the  log- 
book of  the  Amethyst  as  evidence  in  the  cause  wi; 
sustained  by  the  Court,  was  widely  distinguishaUs 
from  the  present  case — the  entry  in  such  log-boA 
being  pleaded  for  the  purpose  of  upholding  the  in- 
terest of  a  third  party,  who  was  not  directly  entitU 
to  share  in  the  capture,  which  formed  the  subject  of 
discussion  in  that  case. 

Judgment. — Dr.  Lushington. 

The  question  in  this  case  is  raised  upon  the  ad- 
missibility of  an  allegation  setting  forth  the  claim  of 
the  commander  and  crew  of  H.  M.  ship  Forester,  to 
share  in  the  proceeds  and  bounty  monies  arising 
from  the  capture  and  condemnation  of  this  vessel 

In  the  case  of  the  Aviso,  reported  in  2  Haggard, 
p.  31,  it  has  been  laid  down  by  Lord  StoweD, 
that  claims  of  this  description  must  in  all  ordinary 
cases,  subject  to  the  exceptions  which  peculiar  cir- 
cumstances may  suggest,  be  governed  by  the  same 
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es  which  have  for  a  long  period  of  time  been  ap-  ^,  i?^2. 
ed  to  cases  of  joint  capture  in  the  time  oi  war. 
>  the  pnnciple  so  laid  down  I  give  my  cordial  filw. 
ient,  and  as  far  as  the  principle  itself  extends,  I 
all  wiUingly  take  the  case  of  the  Aviso  as  the 
ide  for  my  judgment  in  the  present  instance.  But 
B  authority  of  the  decision  in  the  Aviso  goes  no 
•ther.  The  circumstances  pleaded  in  that  case 
3  very  different  from  the  facts  set  forth  in  the 
egation  which  is  now  offered  to  the  Court ; 
d  although  I  entertain  a  latent  suspicion  that 
3  two  cases  more  nearly  resemble  each  other 
in  in  this  allegation  they  purport  to  do,  it  is 
r  duty  to  determine  its  admissibiHty,  with  re- 
ence  only  to  the  facts  which  form  the  statement 
the  case  before  me :  the  Court  cannot  assume 
Y  additional  circumstances.  Now  all  the  circum- 
nces  upon  which  I  can  form  my  judgment  in 
J  present  instance  are  to  be  found  in  the  second 
icle  of  the  allegation  ;  it  states  as  follows,  ^'  That 
>n  the  21st  of  November,  whilst  her  Majesty's 
ps  Harlequin  and  Forester  were  lying  together 
Cape  Palmas,  a  strange  sail  was  reported  sea- 
rd,  about  fifteen  miles  distant;  whereupon  the 
Tlequin,  being  the  senior  in  command,  irame- 
tely  got  under  way  and  gave  chase,  having  first, 
signals,  ordered  the  Forester  to  remain  at  anchor 
til  she  returned,  and  to  pick  up  her  boats."  Here 
aust  observe,  that  the  Court  is  left  entirely  unin- 
ucted  as  to  the  relative  bearing  of  the  two  vessels, 
J  one  towards  the  other ;  whether  or  not  there 
s  any  connection  between  them,  beyond  that  of 
0  vessels  engaged  in  executing  orders  received 
them  in  the  same  part  of  the  ocean.  In  the  case 
two  King's  ships  so  meeting  each  other,  it  would, 

VOL.  I.  Y 
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2uuan^.  I  apprehend,  be  a  matter  of  ordinary  course,  that 
the  superior  vessel  should  assume  the  command, 

"^  FELlzr**^  unless  the  inferior  officer  was  under  distinct  admi- 
ralty orders. 

If,  then,  any  connection,  beyond  that  to  which  I 
have  just  adverted,  existed  between  the  Harlequia 
and  the  Forester  upon  the  present  occasion,  it 
should  have  been  set  forth  in  the  allegation  now 
under  consideration.  The  omission  of  all  infomar 
tion  whatever  upon  this  point,  is  an  important  offitt- 
sion,  and  materially  distinguishes  the  present  cjie 
from  that  of  the  Aviso,  in  which  it  was  expresslj 
pleaded,  that  the  vessel  claiming  as  joint  captor  W8^ 
in  pursuance  of  commands  issued  by  competent 
authority,  acting  in  obedience  to  the  orders  of  the 
actual  captor.  The  second  article  of  the  aUegati<9 
then  goes  on  to  state,  "  That  the  said  strange  vesadi 
on  seeing  the  Harlequin  give  chase,  stood  towaidi 
her,  and  hoisted  Brazilian  colours ;  and  when  within 
about  seven  miles  from  where  the  chase  commencedi 
and  the  Forester  was  lying  at  anchor,  was  brought 
to  and  captured  by  the  Harlequin,  in  full  sight  d 
the  Forester,  and  within  easy  reacli  of  her  co-operft- 
tion  and  assistance."  What  then  are  the  facts  of 
the  present  case,  as  they  are  thus  disclosed  in  the 
second  article  of  this  allegation  ?  The  two  vessela, 
it  appears,  were  both  engaged  in  a  common  pursuit, 
but  the  Harlequin  had  no  right  to  exercise  a  com- 
mand over  the  Forester,  other  than  that  which  arose 
from  the  accidental  circumstance  of  the  two  vessels 
meeting  each  other,  and  the  Harlequin  being  the 
senior  in  command.  It  also  further  appears,  that 
the  Forester,  in  obedience  to  orders,  remained  at 
anchor ;  that  the  Harlequin  proceeded  in  chase,  and 
the  capture  was  effected  within  sight  of  the  Forester. 
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re,  again,  it  must  be  noticed,  as  an  important  2ii«  jtmiwv. 
ission  in  the  case,  that  no  averment  is  made  that  thb  Sociedapj 
f  prize  ever  saw  the  Forester.     In  a  case  of  prize       ^«J«* 
)ture  it  would  not  be  sufficient  merely  to  aver 
it  the  capture  was  effected  within  sight  of  the 
Qt  chaser,  and  for  this  reason,  that  the  claim  of 
nt  capture  is  founded  upon  the  principle  of  im- 
ed  intimidation,  and  it  is  obvious  that  there  can 
no  such  thing  as  intimidation  effected  by  a  joint 
aser,  unless  the  prize  descries  her ;  the  mere  fact 
the  prize  being  seen  by  the  joint  chaser  at  the 
le  of  the  capture  would  work  no  effect  whatever 
on  the  capture. 

How  then  does  this  principle  apply  to  the  present 
te  ?  It  is  directly  alleged  that  the  Forester  was 
the  service  of  the  Harlequin  at  the  time,  being 
iployed  to  pick  up  her  boats ;  it  is  to  be  inferred, 
Jrefore,  that  there  was  an  inclination  to  capture 
the  part  of  the  officers  and  crew  of  the  Forester, 
i  if  that  vessel  had  been  seen  by  the  prize,  the 
nciple  of  intimidation  would  undoubtedly  apply 
der  the  doctrine  laid  down  by  Lord  Stowell,  that 
Jrazilian  vessel  employed  in  the  slave  trade  is  to 
considered  in  the  light  of  an  enemy.  It  may 
en  happen  in  cases  of  this  kind,  that  a  great  dis- 
rity  of  force  may  exist  between  the  two  vessels, 
I  that  the  British  captor  may  possess  such  a 
)eriority  of  power,  that  no  resistance  can  be 
3red  by  the  slaver ;  at  the  same  time  circum- 
nces  may  not  unfrequently  occur,  in  which  the 
istance  of  a  second  vessel  may  be  so  far  neces- 
y,  that  without  her  co-operation  the  capture 
jld  never  be  effected.  For  instance,  in  the  case 
a  calm,  it  might  be  impossible  to  follow  the  chase 
h  any  chance  of  overtaking  her ;  in  such  a  case, 
Y  2 
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2UJanM      ^^^  boats  of  E  sccond  vessel  being  sent  out, 

- — essentially  conduce  to  the  capture.      Looking  to 

The  SocixoADt     ,  -^      .  ^    .    .  *^  ,  °    , 

Fbue.       the  reported  cases  of  joint  capture,  the  general 
principle  is,   that  King's  ships  being  in  sight  are 
entitled  to  share  as  joint  captors,  especially  when 
the  animus  capiendi  is  distinctly  proved,   or  may 
fairly  be  presumed  to  have  existed.     In  this  case, 
the  defective  form  of  the  plea  places  the  Court  in 
some  difficulty  ;  but  if  the  being  in  sight  had  been 
pleaded,  in  the  proper  acceptation  of  the  term,  and 
it  had  been  averred  that  the  captured  vessel  saw 
the  Forester,  the  animus  capiendi  might  safely  be 
inferred  under  the  circumstances  of  the  case,  and   I 
the  Court  might  presume  that  the  Forester  would 
have  joined  in  the  chase,  unless  prevented  by  (he 
order  of  the  superior  vessel  in  command.     None  oC 
the  exceptions,  which  are  to  be  noticed  in  the  re- 
ported cases,  would  then  have  applied  to  the  circuin- 
stances  of  the  case.     In  the  case  of  the  Financier^ 
reported  in  the  1  Dodsan,  p.  61,  Lord  Stowell,  i* 
is  true,  observed,  "that  the  first  duty  of  King*^ 
officers,  is  to  obey  the  lawful  commands  of  thei^ 
superiors,  and  that  views  of  mere  private  advanta^^ 
are  of  secondary  consideration  only,  and  must  giv^ 
way  to  the  imperative  requisitions  of  the  public  se^^" 
vice."     But  the  case  of  the  Financier  is  altogeth^^ 
different  from  the  present  case.     In  the  case  of  th.^ 
Financier,  her  Majesty's  ship  Britomart,  claiming  a^ 
a  joint  captor,  was  entirely  out  of  sight  when  th^ 
capture  was  made  by  the  Desir6e. 

If  it  was  necessary  to  enforce  the  principles  of 
any  particular  decision,  the  case   of  the    [Mela- 
nie]  («)  would  more  immediately  apply  to  support 
the  view  which  I  have  taken  upon  the  present  occa- 

(a)  2  Dodsan,  p.  ISS. 
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.    All  the  cases  are  there  stated,  and  the  deci-        i842. 

of  Lord  Stowell  in  that  case  shows  that  the  —     gwuary. 
ciples  which  influenced  that  distinguished  judge  ^""^l^"^"^^ 
16  commencement  of  his  judicial  career,  con- 
ed to  govern  his  judgment  down  to  the  conclu- 

of  it.  Under  the  circumstances  of  the  case, 
,  I  think  that  I  am  bound,  in  justice  to  the 
ies  in  the  present  case,  to  direct  this  allegation 
J  referred  back,  in  order  to  give  them  an  oppor- 
:y  of  reforming  it.  When  reformed,  looking  to 
facts  and  circumstances  as  they  have  generally 
irred  upon  the  coast  of  Africa,  the  case  may,  I 
k,  be  brought  within  the  principles  of  the  Aviso, 
^ith  respect  to  the  entry  in  the  log-book,  pleaded 
le  third  article  of  the  allegation,  I  am  clearly 
pinion  that  the  log-book  of  a  party  suing  can 
T  be  made  evidence  in  his  favour,  under  any 
e,  and  this  upon  principle,  without  reference 
ie  authority  of  decided  cases.     It  has,  indeed, 

attempted  to  be  argued,  that  the  particular 
ment  of  the  plea  raises  a  distinction  in  the  pre- 

case,  but  I  cannot  admit  that  any  such  dif- 
ice  exists,  as  would  justify  a  departure  from  the 
lary  practice  of  the  Court.  In  the  case  of  the 
nen,  which  has  been  cited  in  the  argument  by 
counsel  for  the  Harlequin,  the  general  principle 
even  more  strongly  applied  than  would  occur 
le  present  instance.  In  that  case  the  Amethyst 
the  Arethusa  were  the  two  captors,  the  battle 
g  fought  by  the  former,  but  the  actual  capture 
g  effected  by  the  latter  vessel ;  with  respect  to 
title  of  these  two  ships  to  share  as  joint  captors, 
question  was  raised.  Before  the  capture  was 
jted,  however,  an  agreement  had  been  made 
ireen  a  third  vessel,  the  Emerald,  and  the  Ame- 
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1842.       thyst,  to  share  in  all  prizes  taken  by  either  vessel 
~^"—    reciprocally,  and  a  claim  was  set  up  by  the  Emerald, 
F»ue.       as  a  joint  chaser,  and  the  log-book  of  the  Amethyst 
was  pleaded  in  support  of  such  claim.  An  objection 
was  taken  by  counsel  to  the  admission  of  such  log- 
book, as  evidence  in  the  cause,  and  the  Court  held 
that  it  was  inadmissible,  since  it  went  to  give  a 
common  interest  to  the  parties.      In  the  present 
case  the  objection,  it  appears  to  me,  is  even  much 
stronger,  and  I  feel  that  I  should  be  departing  from 
the  general  principles  of  evidence,  in  admitting  the 
log-book  of  the  Forester  as  evidence  in  this  case.  I 
must,  therefore,  reject  the  third  article  altogether. 
Before  dismissing  the  case,  I  would  offer  a  sug- 
gestion, as  a  guide  to  the  parties  in  the  cause.    It 
is  not  improbable,  I  conceive,  that  such  orders  may 
have  been  issued  by  the  Admiralty,  as  would  have 
made  it  incumbent  upon  the  Forester  to  place  her- 
self under  the  immediate   orders  of  any  superior 
officer  upon  the  same  station,  and  in  the  same  occu- 
pation in  which  she  was  employed  ;  if  it  should  be 
so,  it  is  essential  that  these  orders  should  be  directly 
pleaded.     It  may  also  be  the  fact  in  this  case,  that 
the  Forester  was  seen  from  the  prize  at  the  time  of 
the  capture ;  this  circumstance  would  be  most  ma- 
terial, and  should  be  inserted  in  the  pleadings. 


THE  LORD  COCHRANE.     Smith. 
22nd  January.  T^HIS   was   a  causc   of  bottomry,  promoted  by 
Bond  of  hot-  Messrs.   McCalmont  &  Co.,   of  Pernambuco, 

l^amsflh?^'*    against  the  ship,  and  also  against  her  freight  and 
freight,  and  car-  cargo,  for  repairs  done  to  the  vessel  at  Pernambuco> 


In  the  action  in  the  year  1839. 
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The  sum  alleged  to  be  due  upon  the  bond  was  22ndjllltary. 
^8,558  12^.  id.     Upon  the  arrival  of  the  vessel  at  "~^i^7£^~ 
Liverpool,  on  the  20th  of  March,  1840,  she  was     Cocheane. 
arrested,  together  with  her  cargo,  at  the  suit  of  the  aKigtt/**'^ 

bondholder.  ludgment  al- 

A  1    /•         1  •  /»  lowed  to  go  by 

An  appearance  was  entered  for  the  consignees  of  default,  but  the 
the  cargo,  and  bail  being  given   for  them  in  the  the^'c"gof^*on- 
amount  of  ^67,500,  a  supersedeas  to  the  arrest  was  co^gnLlI** 
issued,  as  far  as  regarded  the  cargo.  h^''*''***?h'w^^ 

The  vessel  was  abandoned  by  the  owners  and  to  have  the 
sold  under  a  decree  of  Court,  and  the  proceeds  of  f,Sghf and^e 
the  sale,  amounting  to  the  sum  of  ^61,526  12^.  2d.,  l^^^f^^^^^ 
was  brought  into  the  registry.  **>«  registry,  iu 

The  proctor  for  the  consignees  of  the  cargo  also  Sf  the  bond."*** 
brought  in  the  sum  of  £1,685  18^.,  as  the  amount  Jtf^'bS 
of  freight  due  for  the  transportation  of  the  cargo,      consigneesofthe 

o  ^  ^  r  ^  o  cargo,  upon  the 

In  the  action  against  the  ship  and  freight,  judg- ground  that  if 
ment  went  by   default;   but  the   suit  against  the  aglinsuhe* car- 
cargo   was   defended  by   the  consignees,   and  an  fnv*ahd,^*heTOn- 


»  would 
lied  to  L 

rally  given  in,  when  further  proceedings  were  stayed  indemnified  for 


act  on  petition,  and  a  reply  and  rejoiner,  were  seve-  ^'e^Jy^dtobe 


by  an  injunction  obtained  from  the  Court  of  Chan-  the  proceeds  of 
eery,  by  the  consignees  of  the  cargo.  %J^hbn  of 

^     An  application  was  now  made  to  the  Court,  by  ^^^^^^^^^ 
the  bondholder,  to  direct  the  amount  of  the  freight    scmbie,  under 
to  be  paid  out  of  the  registry,  in  addition  to  the  cumsu^ccir 
proceeds   of  the   ship,  in   part  liquidation  of  the  jTif  ouuolh^ 

bond.  bondholders  as 

a  matter  of 

The  application  was  opposed  by  the  consignees  course,  and  the 
of  the  cargo,  upon  the  ground,  that  if  the  bond  as  oniy'be''?nduced 
against  the  cargo  should  be  deemed  invalid,  the  con-  |;;deJ ti^um""** 
signees  would  be  entitled  to  their  costs  in  the  suit,  stances  of  a 

/»!  ii»i/**i*i/«  •        Strong  and  spe- 

out  of  the  proceeds  of  the  freight,  in  the  first  in-  ciai  character, 
stance.     It  was  also  alleged  by  the  proctor  for  the  thit  thJ°paX^' 
consignees,  in  his  act,  that  he  had  arrested  the  pro-  ^^'^^  "p^°  ^® 
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be  condemned 
intheoii 


1842.       ceeds  of  the  freight  and  ship,  at  the  suit  of  sundry 

72nd  January,  n 

seamen  for  wages. 

Tbb  LomD 

booTwM  ^-       In  support  of  the  motion.  Haggard  and  Har^. 

dent  abroad,  and 

^^buuy^         Adams  and  Baj/ford,  contrh. 

compelling  him 

to  pajr  the  coats  Per  Curiam. 

of  the  rait,  in  mi        t         i    •        i  •  •  i  •     t    i       t.* 

oue  he  ihooid        The  Doud  lu  this  smt  purports  to  bind  the  ship, 
the  freight,  and  the  cargo :  and  in  the  commencemeDt 
of  the  proceedings  an  action  was  entered  against 
the  ship  and  freight,  and  also  against  the  cargo. 
No  appearance  having  been  given  for  the  ownew 
of  the  ship  and  freight,  judgment  by  default  passed 
against  them,  in  the  usual  form ;  the  action,  howeveTi 
has  been  defended  by  the  consignees  of  the  cai^ 
and  the  suit  as  against  the  cargo  is  still  before  the 
Court,  although  the  progress  of  it  has  been  delayed 
by  an  injunction  which  has  been  obtained  from  the 
High  Court  of  Chancery.     An  application  is  now 
made  by  the  holder  of  the  bond  for  the  payment  of 
the  proceeds  of  the  ship  and  freight,  which  have 
been  brought  into  the  registry  of  the  Court ;  and 
this  application  is  resisted  by  the  consignees  of  the 
cargo   upon  the  ground  that,  if  the  bond,  as  it 
iaffects  the  cargo,  should  be  pronounced  to  be  in- 
valid, the  consignees  would  be  entitled  to  be  indem- 
nified for  the  costs  of  the  proceedings  out  of  the 
proceeds  of  the  freight,  before  the  balance  is  paid 
out  to  the   bondholder.     1   may  here  also  notice 
another  objection  which  has  been  incidentally  raised 
against  the  payment  of  the  proceeds  of  the  freight, 
as  prayed  by  the  bondholder,  viz.,  that  a  claim 
against  these  proceeds  is  now  outstanding  for  wages 
alleged  to  be  due  to  some  of  the  seamen  who  served 
on   board  the   vessel.     The   objection  which  has 
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been  thus  raised  I  may  at  once  dispose  of  with  this        i842. 
single  observation,  viz.,  that  the  objection  does  not  — — !!l^!2[l 
come  properly  from  the  owners  of  the  cargo ;  and    coraR^rNr. 
if  the  alleged  wages  are  due,  the  demand  of  the 
seamen  should  be  made  against  the  proceeds  of  the 
ship,  which  ought  not  to  be  delivered  out  until  the 
payment  of  the  mariners'  claim  is  secured.     Having 
disposed  of  this  point,  I  now  proceed  to  consider 
the  more  important  objection  which  has  been  taken 
against  the  application  of  the  bondholder  in  the  pre- 
sent instance,  viz.,  the  lien  which  the  consignees  of 
the  cargo  assert  they  may  possess  upon  the  proceeds 
of  the  freight,  if  the  proceedings  against  them  are 
determined  in  their  favour.     Now,  referring  to  my 
Own  experience  of  the  practice  in  these  Courts,  I 
Cannot  recollect  any   case   in  which  it  has  been 
^ted,  that  where  an  action  is  brought  against  a  ship 
and  cargo  upon  a  bond  of  bottomry,  and  the  owners 
of  the  ship  have  suffered  judgment  to  go  against  them 
by  default,  the  owners  of  the  cargo  have  any  lien 
upon  the  freight.     Under  ordinary  circumstances,  I 
apprehend,  the  freight  would  be  paid  out  as  a  matter 
of  course  to  the  bondholder :  and  although  circum- 
stances  might    possibly   be   set   up    which    might 
induce  the  Court  to  hold  its  hand,  those  circum- 
stances must  be  of  a  strong  and  special  character; 
as,  for  instance,  that  the  party  suing  upon  the  bond 
was  resident  abroad,  and  there  was  no  possibility 
of  compelUng  him  to  pay  the  costs  of  the  suit  in 
case  he  should  be  condemned  in  them.     What  are 
the  circumstances  which  are  alleged  on  the  present 
occasion  ?     It  is  not  pretended,  in  this  case,  that 
the  holders  of  this  bond  are  insolvent,  or  not  capable 
of  paying  the   costs  if  they   should  be   awarded 
against  them ;  and  I  have  no  fact  or  circumstance 
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1843. 
23ii<i  January, 

Tub  Lord 
cochbanb* 


before  me  of  which  I  can  take  any  tangible  notice. 
I  cannot  examine  the  probable  validity  or  invafidi^ 
of  the  bond  in  this  stage  of  the  cause ;  fldll  kn 
can  I  anticipate  that  the  proofs  will  preponderate 
in  favour  of  the  consignees  of  the  cargo  against  the 
holders  of  the  bond.     In  deciding  upon  the  ques- 
tion which   has  been  raised^  I  must  consider  it 
with  reference  to  the  facts  of  the  case  as  they  ate 
now  before  me;    and  confining  myself  to  those 
facts  1  must  say^  that  nothing  has  been  stated  to 
show  me  that  the  owners  of  the  cargo  have  any  lien 
upon  the  freight  which  has  been  brought  in,  or 
that  with  respect  to  the  pending  proceedings  in  tMs 
cause,  they  are  entitled  to  litigate  the  suit  upon  a  dif- 
ferent security  from  other  suitors,  viz.,  the  personal 
responsibility  of  the  parties  in  the  cause.     I  afll 
therefore  of  opinion,  that  the  lien  which  is  here  set 
up  upon  the  proceeds  of  the  freight  cannot  be 
sustained,  and  1  must  comply  with  the  motion  of 
the  bondholder. 


22nd  January, 

Suit  for  damage 
by  colHsioDt 
occasioned  to  a 
foreign  vessel 
off  Dungeness. 
Sentence  pro- 
nounced, that 
the  accident  was 
occasioned  sole- 
ly and  entirely 
by  the  default  of 
the  licensed 
pilot  on  board, 
under  the  provi- 


THE  VERNON.    Gimblett. 

TN  this  case  a  suit  was  promoted  by  the  owners 
of  the  Alsen,  a  Norwegian  vessel,  against  the 
Vernon  East  Indiaman,  for  damage  occasioned  by 
collision  at  sea. 

The  collision  occurred  off  Dungeness^  upon  tte 
12th  of  August  last  :  the  Alsen  proceeding  at 
the  time  up  the  Channel,  bound  to  Christiansand; 
and  the  Vernon  bound  to  the  East  Indics>  and  pro- 
ceeding down  the  Channel  under  the  charge  of  a 
Trinity-House  pilot. 
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Upon  the  13th  January  the  cause   was  heard  ^^ndJanLa 

on  its  merits  before  Trinity  Masters,  and  under 

nr  advice  the  Court  pronounced  that  the  Alsen      vmnok. 
s  in  no  degree  to  blame,  and  that  the  accident  f^^\%^iy' 
s  occasioned  solely  and  entirely  by  the  default     ExempUon  of 
the   Trinity  pilot  who  was  in  charge  of  the  liability  dcnilST 
^rnon.  "  Zt^'^''^ 

A  question  of  law  was  subsequently  raised  as  to  JJU^u"^^  * 
B  liability  of  the  owners  of  the  Vernon  to  make  pilot  within  the 
od  the  damage  under  the  circumstances  of  the  th^VJidenT 

>  occurred. 

^^'  Construction 

The  counsel    for  the   Vernon  relied  upon  the  ©(iiieacteGeo. 

^  IV.  c.  125,  sec- 

emption  conferred  by  the  General  Pilot  Act.    The  tion«  2  and  u. 

..  11  1     1     •         •        1  /»  •^    M        Owneriofda- 

imon,  it  was  alleged,  bemg  m  charge  of  a  pilot,  maging  vessel 
der  the  provision  of  the  statute,  and  the  accident  ''''^E?°thi''' 
ving  been  occasioned  solely  and  exclusively  by  f^^e'c^^^/y 

3  default  of  that  pilot.  equally  apply  in 

For  the  owners  of  the  Alsen  it  was  contended,  damag*!  iTdone 
It  the  pilot  in  charge  of  the  Vernon  was  not  a  I'/thf froj^rty  ^ 
ly  licensed  pilot  within  the  provision  of  the  statute  ?f  fo^ignere,  as 

J  L  L  XQ  cases  entirely 

jreo.  IV.  c.  126.   That  the  2nd  section  of  the  act  between  British 
thorizes  the  Trinity  House  to  license  pilots  to  theprincijie"' 
iduct  vessels  down  to  the  Isle  of  Wight,  "  save  tX^sl>l^l 
d  eixept  as  hereinafter  provided,*'  and  the   14th  to  be  obtained, 
;tion  empowers  the  Lord  Warden  of  the  Cinque  jng  u  must  take 
rts  to  license  pilots  within  certain  limits ;  and  ex-  Ihehw  of°t1ie** 
3ssly  provides,  "that  all  vessels  navigating  within  ^^^^0-'*'*' 
>se  limits,  excepted  as  hereinafter  provided,  shall  ^o^^ed- 
piloted  by  pilots  so  licensed  and  by  no  other  pilot 
person  whatever."    That  under  the  exception 
iS  marked  out  in  the  2nd  section,  and  the  ex- 
3SS  enactment  contained  in  the  14th  section,  the 
ot  in  charge  of  the  Vernon  was  not  duly  licensed 
conduct  the  ship  within  the  locality  where  the  ac- 
lent  occurred,  and  the  fact  of  his  being  in  charge 
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18*2.       would  consequently  work  no  exemption  from  liabi- 

lity  in  favour  of  the  owners,  under  the  pro  visions  of 

VBSNoif.  the  General  Pilot  Act,  which  had  been  relied  od. 
The  circumstance  that  the  Alsen  was  the  property 
of  foreign  owners  was  also  urged  by  the  counsel  fcr 
the  owners  of  that  vessel,  in  arguing  the  case. 

For  the  owners  of  the  Alsen,  Queen's  Advocsk 
and  Haggard. 


i 


For  the  owners   of   the  Vernon,   Addams  and  W 
Bayford.  | 

Per  Curiam. 
According  to  the  words  of  the  act  of  parliament, 
and  the  construction  which  they  have  received  ia 
former  cases  of  this  kind,  the  owners  of  the  VemoB 
are  prima  facie  absolved  from  all  responsibility  fai 
the  damage  which  has  been  occasioned  in  the  present 
instance.  It  has  been  said,  however,  that  the  prin- 
ciples of  law  which  have  been  laid  down  in  former 
cases  do  not  apply  to  the  circumstances  of  this 
particular  case,  and  for  this  reason,  viz.,  that  it 
has  been  averred  in  the  act  on  petition,  that  the 
collision  took  place  *'  out  of  pilot's  water,*'  in  other 
words,  that  the  pilot  on  board  the  Vernon  ought 
not  to  have  been  appointed  by  the  Trinity  House, 
but  by  the  Warden  of  the  Cinque  Ports.  It  has  also 
been  suggested  by  the  counsel  for  the  Alsen,  that  a 
further  distinction  between  this  case  and  the  former 
cases  arises  from  the  circumstance,  that  the  vessel 
which  has  received  the  damage  is  a  foreign  vessel 
This  circumstance,  it  has  been  urged,  furnishes  an 
important  distinction,  and  entitles  the  claim  of  the 
Alsen  to  the  indulgent  consideration  of  the  Court, 
because  there  is  no  reciprocity,  and  if  resort  had 
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een  made  to  a  foreign  Court  the  decision  would  ^„  }^^^' 

_.„  -r,    n  T  1  .1         22nd  January. 

ave  been  ditterent.     Before  I  proceed  to  consider   — 

le  particular  sections  of  the  statute  which  have  vbrnon. 
sen  discussed  in  the  argument,  I  may  here  observe, 
lat  upon  the  general  principles  of  international 
iw,  whoever  sues  in  the  Courts  of  any  country 
lust  take  the  remedy  which  the  law  of  that  country 
Hows.  If  a  contract  is  made  abroad,  it  may  be 
xpounded  by  the  law  of  the  country  where  it  was 
aade,  or  by  the  law  of  the  country  where   it  is 

0  be  executed ;  but  where  a  remedy  is  sought  to 
>e  obtained,  the  party  seeking  it  must  take  it  ac- 
cording to  the  law  of  that  country  in  which  it  is  to 
>e  enforced.  This  principle  is  distinctly  laid  down 
n  the  case  of  Don  v.  Lipman,  which  is  reported  in 
fie  5th  volume  of  Clark  ^  Finelly,  p.  1.  The 
idgment  in  that  case  was  delivered  in  the  House 
f  Lords,  upon  grave  deliberation,  and  the  decision 
mbraces  all  the  authorities  upon  the  subject.  The 
uestion  in  that  case  was  this,  whether  upon  certain 
ills  of  exchange  which  had  been  given  in  France, 
at  which  were  to  be  enforced  against  the  ac- 
eptor  in  Scotland,  the  Scottish  law  of  prescrip- 
on  applied,  more  than  six  years  having  elapsed 
etween  the  time  when  the  bills  became  due  and 
16  action  was  brought.  It  was  the  opinion  of  the 
[ouse  of  Lords  that  the  remedy  could  only  be 
btained  according  to  the  law  of  the  country  in 
^hich  the  suit  was  to  be  entertained.  The  prin- 
iple  laid  down  in  the  case  to  which  1  have  just 
Averted,  is,    1   apprehend,   conclusive   upon   me, 

1  the  present  instance.  I  must  consider  myself 
ound  by  the  decision  in  the  House  of  Lords ;  and 

wish  it  to  be  imderstood,  that  in  all  cases  which 
lay  be  brought  before  me,  I  shall  endeavour  to 
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nndjanua      administer  equal  and  impartial  justice,  whether  the 

subject  matter  of  the  action  be  the  property  of 

Vernon.  British  or  of  foreign  owners.  I  must  now  advert 
to  the  particular  sections  of  the  5th  Geo.  IV., 
which  have  been  more  immediately  discussed,  and 
upon  which  the  counsel  for  the  owners  of  the 
Alsen  have  mainly  rehed  in  support  of  the  Vemon'i 
liability  for  damage  in  the  present  instance.  Look- 
ing  to  the  wording  of  the  sections  in  question,  it 
appears  to  me  that  the  case  is  attended  with  no 
doubt  or  difficulty  whatever.  By  the  second  8e^ 
tion  it  is  enacted  in  the  following  words : — **  It 
shall  be  lawful  for  the  Corporation  of  the  Trinity 
House,  and  they  are  hereby  required,  after  doe 
examination,  to  appoint  and  license,  under  thar 
common  seal,  fit  and  competent  persons  duly  skilled 
to  act  as  pilots  for  the  purpose  of  conducting  d 
ships  and  vessels,  sailing,  navigating,  and  passing 
as  well  up  and  down,  or  upon  the  rivers  Thames 
and  Medway,  and  all  and  every  the  several  chan- 
nels, creeks,  and  docks  thereof  or  therein,  or  lead- 
ing or  adjoining  thereto,  between  Orfordness  and 
London  Bridge,  as  also  from  London  Bridge  to 
the  Downs,  and  from  the  Downs  westward,  as  far 
as  the  Isle  of  Wight."  If  this  section  had  ended 
here,  and  there  was  no  other  section  which  might 
be  put  in  conflict  with  it,  the  case  would  be  pe^ 
fectly  clear,  because  the  vessel  was  proceeding 
from  London  Bridge  to  the  Isle  of  Wight  in  charge 
of  a  Trinity-House  pilot;  but  these  following  words 
are  added :  "  and  in  the  English  Channel  from  the 
Isle  of  Wight  up  to  London  Bridge."  Now  upon 
these  latter  words  of  the  section  some  doubt  might 
possibly  arise  if  a  Trinity  pilot  should  happen  to 
he  in  charge  of  a  vessel  coming  from  the  Isle  of 
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iVight  to  London  Bridge;   and  it  might  be  said        i842. 

hat  it  was  difficult  to  reconcile  the  section  with  — — ^HH^Hi 

he  express  enactment  contained  in  the  14th  sec-      vmnok. 

ion.     The  words    of  the    14th    section    are  as 

bllows : — "  That  it  shall  be  lawful  for  the  Lord 

►Varden    of    the    Cinque    Ports    and    Constable 

)f  Dover  Castle,  pr  his  Lieutenant  for  the  time 

leing,  and  they  are  hereby  required  to  appoint  and 

ioense  fit  and  competent  persons  duly  skilled  as 

nlots,  for  the  purpose  of  conducting  all  ships  and 

'essels  sailing,  navigating,  and  passing  from  or  by 

Dungeness,  up  the  rivers  Thames  and  Medway,  to 

IfOndon  Bridge  and  Rochester  Bridge,"  &c.    And 

t  then  further  provides — "  that  all  ships  and  ves- 

;els  sailing,  navigating,  and  passing,  as  aforesaid, 

;hall  be   conducted  and  piloted  within  the  limits 

iforesaid,  by  such  pilots  so  appointed  and  licensed, 

and  by  no  other  pilot  or  person  whatsoever."    As  I 

have  already  noticed  in  the  case  of  a  ship  conducted 

>y  a  Trinity  pilot  from  the  Isle  of  Wight  to  London 

Bridge,  some  difficulty  might,  by  possibility,  arise 

n  reconciling  the  two  sections.     In  this  case,  how- 

3ver,  the  Vernon  was  proceeding  under  the  charge 

3f  the  pilot  on  board,  from  London  Bridge  to  the 

Isle  of  Wight.     The  difficulty,  therefore,  does  not 

mse  in  the  present  instance,  and  I  am  not  called 

upon  to  express  any  opinion  upon  it. 

As  regards  the  circumstances  of  the  case  before 
me,  I  am  satisfied  in  my  own  judgnient,  that  no 
contradiction  exists  between  the  two  sections.  The 
second  section,  it  appears  to  me,  sufficiently  em- 
powers the  Trinity  House  to  license  pilots  for  the 
purpose  of  navigating  vessels  from  London  to  the 
Isle  of  Wight ;  and  this  authority  is  in  no  degree 
circumscribed  by  the  terms  of  the  14th  section.  I 
am^  therefore,  of  opinion  that  the  pilot  on  board 
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1842.       the  Vernon  was  a  legally  licensed  pilot;  and  the 

72nd  January,     -»  i*i_  'i^^iji 

damage  having  been  occasioned,  entirely  and  exclu- 

ViMOM.  sively,  by  his  default,  I  must  pronounce  that  the 
owners  of  the  Vernon  are  not  responsible  for  the 
same. 


THE  AURORA.     Clark, 


23d  January, 


TN  this  case,  which  was  an  appeal  from  the  award 
migb^te?  ^^  magistrates  in  a  cause  of  salvage,  an  applica- 

STiidvi"***^  tion  was  made  by  the  counsel  for  the  appellants  for 
Application  leave  to  amend  an  act  on  petition,  after  a  copy(tf) 
SLwtmw^ln  had  been  delivered  to  the  proctor  for  the  respond- 
pMi^.forthe  ^j^jg  ^  rejoinder  was  also  given  in  by  the  appel- 
ameodment,      lauts,  the  admissiou  of  which  was  opposed. 

gtttr  ft  copy  hftd 

beon  deKvcrad  The  Court  uow  delivered  its  opinion  upon  both 
pwcufffaST  points,  and  the  proceedings  in  the  case  are  fullj 
"ill  7^^^T  noticed  in  the  judgment  of  the  Court. 

ed  mmtbecon^      Haggard  and  Robertson y  for  the  appellants. 

finod  to  aver- 

ri!^J!?.li..      Addams,  contrL 

ire  retpoonve  to 

the  ficu  tag-  «       r         n  . 

getted  in  the  re-      (a)  The  act  on  petition,  after  formally  setting  out  the  appeal 

ply.  or  corrobo-  ^sidi  the  amount  of  the  award,  simply  alleged  "  that  the  said  pre- 
rative  of  the  .    ,  ,  .  .  .  \       ^  '^  .      ^  ,,  .  / . 

original  state-      tended  award  is  exorbitant  and  excessive,  as  well  in  respect  of  the 

ment,  biit  it  it     value  of  the  said  ship  and  cargo  as  of  the  pretended  services  ren- 

to  intJX^"en.  ^^^^^  ^^  ^^^  ^^^^  respondents ;  wherefore  the  said  B.,  &c.  &c." 

tirely  new  mat-        The  reply  was  as  follows: — "  In  the  presence  of  C.  who  sob- 

^*'''      .  mitted  that  the  said  award  is  not  excessive  or  exorbitant,  either 

the  appelUntt,    ^  respect  of  the  value  of  the  ship  and  cargo,  as  alleged  by  B.,  or 

defective  in  this  otherwise ;  and  by  reason  thereof,  &c.  &c." 

iespect,re)ect8d.      .pj^^  rejoinder  set  forth  at  considerable  length  the  nature  of  the 

salvage  service  in  question,  the  proceedings  before  the  magistnuei, 

a  variety  of  contradictions  of  the  evidence  upon  which  the  inagii- 

trates*  award  had  been  made,  and  of  charges  against  the  salvors 

and  the  official  authorities  at  Caernarvon,  and  concluded  with  in 

averment,  that  an  erroneous  estimate  had  been  taken  of  the  value 

of  the  vessel  and  cargo,  and  that  instead  of  ten  or  twelve  thousand 

pounds,  the  whole  value  thereof  did  not  amount  to  the  sum  of 

three  thousand  pounds. 
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Judgment. — Dr.  Lushington.  „„   '?**• 

^  ,  22na  January* 

I  have  carefully  considered  the  proceedings  which —^ — 

liave  taken  place  in  this  case.  It  appears  that  in  Aurora. 
October  last  the  salvage  service  in  question  was 
rendered  to  this  vessel ;  that  on  the  30th  of  October 
the  cause  was  heard  before  the  magistrates  at  Caer- 
narvon, where  one  of  the  parties  resided,  and  the 
sum  of  <£400  was  awarded  as  a  salvage  remunera- 
tion. From  this  award  an  appeal  was  interposed 
by  the  owners  of  the  vessel,  and  according  to  the 
statute  the  appeal  must  have  been  made  within 
thirty  days  from  the  date  of  the  award;  conse- 
quently, from  the  time  of  the  appeal,  the  owners  had 
the  whole  of  December  and  a  part  of  January  to 
consider  the  course  to  be  adopted  by  them  in  the 
prosecution  of  their  appeal.  If  they  had  been  de- 
sirous to  bring  under  the  consideration  of  this  Court 
facts  and  circumstances  which  did  not  appear  in  the 
proceedings  before  the  magistrates,  according  to  a 
former  decision  of  the  Court,  (a)  they  were  at  liberty 
to  have  pleaded  such  facts  in  an  act  on  petition ; 
but  in  so  doing  they  were  bound  to  set  forth  all  the 
circumstances  intended  to  be  brought  before  the 
Court.  What  then  has  been  the  course  pursued  in 
the  present  instance  ?  On  the  3rd  of  December  an 
appearance  was  given  for  the  salvors,  the  respon- 
dents in  the  cause,  and  the  owners,  the  parties 
appellant,  were  assigned  to  bring  in  their  act  on  pe- 
tition on  the  default  day,  the  5th  of  January.  Pre- 
vious to  that  day  copies  of  an  act  on  petition,  signed 
by  counsel,  were  delivered  to  the  proctor  of  the  ad- 
verse parties.  The  original  act  so  delivered  I  now 
hold  in  my  hand,  and  it  is  certainly  one  of  a  very 

(a)  Case  of  the  Thomas  Wood,  Robinson,  A,  R.,  part  i.  vol.  i. 
p.  18. 

VOL.  I.  Z 
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1842.        anomalous  description.     It  is  not  a  mere  nullity, 
2^nd  January,  j^^jj-j^g^  j^^g  -j.  contain  anything  very  stringent.    It 

AuBotA.  merely  states  that  the  award  of  the  magistrates  is 
excessive,  considering  the  value  of  the  ship  and  the 
circumstances  attending  the  salvage,  but  no  other 
circumstances  are  specified.  An  answer  to  this  act 
was  given  in  on  behalf  of  the  salvors,  simply  deny- 
ing that  the  award  is  exorbitant  or  excessive,  and 
the  appellants  were  assigned  to  bring  in  their  reply 
thereto. 

On  a  subsequent  day  a  reply  was  brought  in  by 
the  owners,  the  admission  of  which  was  opposed, 
and  on  the  day  when,  according  to  the  assignation 
of  the  Court,  the  act  on  petition  was  to  be  closed, 
an  application  was  made  to  me  in  Court  for  leave 
to  withdraw  the  original  act  on  petition  for  the  pur- 
pose of  amending  it,  notwithstanding  that  copies 
thereof  had  been  signed  by  counsel  and  delivered 
to  the  proctor  on  the  other  side.  Under  these 
circumstances  I  have  now  to  consider  the  two 
following  questions — first,  whether  I  can  grant  the 
application  that  has  been  thus  made  to  the  Court, 
and  secondly,  whether  the  matters  set  forth  in  the 
owners'  reply  are  admissible  in  the  stage  of  the  pro- 
ceedings in  which  they  have  been  given  in.  Now 
looking  to  the  practice  of  the  Court  it  appears  to 
me,  that  I  should  break  through  all  former  rules 
and  regulations  in  conceding  the  prayer  which  is 
now  made  on  behalf  of  the  owners  of  this  vessel. 
In  so  doing  I  should  entirely  defeat  the  object  for 
which  the  order  for  the  delivery  of  copies  of  the  pro- 
ceedings to  the  parties  in  a  cause  was  established. 
The  proctor,  when  he  receives  the  copy,  is  justified 
in  sending  it  to  the  parties  for  whom  he  is  engaged. 
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and  upon  the  contents  of  the  copy  so  delivered  the  ^^  j^,^^. 

.  /.  1  .  IT  /.  1      ^2»id  January. 

instructions  for  the  responsive  pleadings  are  framed.  ^r^ 

Unless  therefore  the  whole  of  these  proceedings  Aurora. 
were  to  he  opened  de  novo,  a  precedent  which  would 
be  attended  with  manifest  inconvenience  to  the  prac- 
tice of  the  Court,  it  would  be  an  act  of  injustice  to 
allow  the  appellants  in  this  case  to  depart  from  the 
case  wliich  has  been  set  up  by  them  upon  the  pre- 
sent occasion.  I  must  therefore  reject  the  applica- 
tion, and  in  so  doing  I  may  observe,  that  the  result 
would  have  been  the  same  if  the  act  on  petition  had 
been  brought  in  upon  the  day  regularly  assigned  by 
this  Court  for  its  delivery.  The  next  question 
then  is,  whether  the  reply  which  has  been  brought 
in  by  the  owners  can  be  admitted  as  responsive 
to  the  salvors'  answer  to  the  act  on  petition  ?  It 
contains  much  new  matter,  consisting  of  charges 
against  the  magistrates,  charges  against  the  salvors, 
and  also  against  the  parties  by  whom  the  former 
proceedings  were  conducted. 

In  admitting  a  plea  of  this  description  I  should 
overthrow  all  the  principles  of  pleading.  The 
first  step  in  all  legal  pleadings  is  the  statement 
of  the  case  intended  to  be  set  up  by  the  party  pro- 
moting the  suit.  The  defendant  next  states  his 
case  in  answer,  and  the  promoter  of  the  suit  is 
then  at  liberty  to  reply  to  the  facts  suggested  in  the 
answer,  or  to  corroborate  his  own  original  state- 
ment, but  it  is  not  competent  for  him  to  introduce 
entirely  new  matter.  The  Court  is  at  all  times 
anxious  to  show  indulgence  when  it  can  do  so  with 
propriety,  but  looking  to  the  facts  set  forth  in  the 
plea  now  under  consideration,  I  must  hold  that  in 
admitting  them  I  should  violate  all  the  principles  of 

z2 
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nnd^fanua      pl^^ding.     I  niust  therefore  reject  the  reply  of  the 
owners  as  inadmissible. 


The 

AUBORA. 


Zl^  January.  THE    SOPHIE,       GUSTAVUS. 

In  proceed-  TN  this  case  an  action  had  been  commenced  against 

ConrtVf  Ad-  the  owners  of  the  Druid,  a  steam  tug  belonging  to 

Com  wmV  *^^  P^^^  ^^  Liverpool,  for  damage  alleged  to  have 

^uire  •warily  been  wilfully  committed  upon  the  Sophie,  a  Danish 

^veniDcaiei  sloop,  upon  the  1 2th  of  October  last. 

owMrt  tii  *  An  act  on  petition  was  given  in  on  behalf  of  the 

the  juHX^bn  Sophie,  and  in  bringing  in  the  reply  of  the  owners 

of  the  Court,  of  the  Druid,  the  Queen's  Advocate  moved  the  Court 

The  fact  of  a  ,  .         /»  i  /»     -i  •  i_ 

veMei  being  uo-  to  decree  secunty  for  the  costs  ot  the  suit  to  be 
CwrtTaVoiii^r  given  by  the  master  of  the  Sophie,  that  vessel  being 
enab7J"heCourt  ^  foreign  vessel,  and  the  owners  being  resident 
to  apply  iu  pro-  abroad,  out  of  the  jurisdiction  of  the  Court, 

ceia  for  the  eo-  _,  ,  •'  ,  i     i     i  /•     a    i 

forcemeotofihe      The  motiou  was  opposcd  on  behalf  of  the  owners 

c2t"ofVfi.*   of  the  Sophie  by 

rhouirblneiL-      Addams,  upon  the  ground  that  the  application 

•■fy-  was  altogether  unnecessary,  inasmuch  that  the  So- 

phie was  already  under  the  arrest  of  the  Court  in 
another  suit,  which  had  been  brought  against  her 
for  necessaries  supplied  under  the  statute  3  &  4 
Victoria, 

Per  Curiam. 
It  is  undoubtedly  a  great  hardship  upon  parties 
who  are  resident  in  this  country  to  be  sued  where 
there  is  no  chance  of  obtaining  an  indemnity  for 
the  costs,  if  they  should  be  successful  in  the  result 
of  the  suit.  Upon  this  principle  I  am  disposed,  un- 
less under  particular  exceptions,  to  require  that 
security  for  the  costs  should  be  given  in  all  cases  in 
which  the  owners  are  resident  out  of  the  jurisdic- 
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tion  of  the  Court.  Looking  to  the  practice  of  other 
Courts  I  find  this  rule  to  prevail,  both  in  the  Courts 
of  Common  Law  and  Equity,  and  I  shall  certainly 
apply  it  in  the  present  case,  unless  1  find  myself 
precluded  by  the  objection,  that  the  Sophie  has  al- 
ready been  arrested  by  the  process  of  the  Court  in 
another  and  a  different  suit.  If  I  could  satisfy  my 
mind  that  having  a  hold  of  the  vessel  in  another  suit 
I  could  apply  the  process  of  the  Court  to  enforce 
the  payment  of  the  costs  of  this  suit,  if  it  should  be 
necessary,  I  should  dechne  to  interfere  in  the  pre- 
sent instance,  because  the  principle  would  then  fail 
upon  which  security  for  the  costs  is  required,  viz. 
that  unless  this  security  be  given,  the  adverse  party 
in  the  suit  has  no  chance  of  obtaining  his  costs  if 
he  should  be  entitled  to  them.  Under  the  circum- 
stances of  the  case  I  am  unable  to  arrive  at  any 
such  conclusion  ;  I  must  therefore  direct  security  to 
be  given,  and  shall  fix  that  security  in  the  sum  of 
^100. 


1842. 
31t(  January, 

Th« 

SOPHIB. 


THE  PERSIAN. 

TN  this  case,  which  was  a  cause  of  salvage,  the 
owners  of  the  vessel  proceeded  against  stated  the 
value  of  the  ship  to  be  <£1800.  The  salvors,  being 
dissatisfied  with  this  estimate,  took  out  a  commission 
of  appraisement,  and  the  commissioners  returned 
the  value  to  be  £1780. 

In  delivering  judgment  upon  the  merits  of  the 
case  the  Court  observed  to  the  following  effect: 
•'  In  cases  of  salvage,  unless  there  be  a  very  great 
disparity  between  the  value  stated  on  the  part  of 
the  owners  and  the  actual  value  of  the  property, 
the  Court  is  greatly  disposed  to  discountenance  the 
measure  of  taking  out  a  commission  of  appraise- 


31f(  January, 

Iq  caies  of  sal- 
\M^  the  Court 
is  disposed  to 
discouoteDiDce 
the  takiog  out 
a  commissioQ  of 
appraisement. 
VV  here  the  value 
of  the  vessel  is 
disputed,  and  a 
cominiiisioD  is 
taken  out, 
unless  there  be 
a  great  disparity 
between  the 
value  stated  by 
the  owners  and 
the  actual  value, 
the  party  taking 
out  the  commis- 
sion will  he 
liable  to  the 
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1843. 
31st  January, 

Tbb 

PiRSfAN. 

costs  of  the 
appraisement. 


ment.  Whenever  such  a  commission  is  taken  out, 
and  it  ultimately  appears  that  the  party  taking  out 
the  commission  has  done  so  in  error,  the  Court  will 
enforce  the  rule,  that  the  party  so  proceeding  shall 
pay  the  costs  which  may  be  occasioned  to  the  other 
party.  In  this  case  I  must  direct  all  the  costs  at- 
tending the  commission  of  appraisement  to  be  borne 
by  the  salvors," 

Upon  the  merits  of  the  case  the  Court  pronounced 
a  tender  of  <£l50  to  be  insufficient,  and  awarded 
the  sum  of  ^£270. 

For  the  salvors.  Queen's  Advocate  and  White. 

For  the  owners,  Phillimore  and  Jenner. 


31f(  January, 

Costs  of  re- 
ference of  dis- 
puted items  in 
a  bond  of  bot- 
tom ly  decreed 
against  the 
bondholder — a 
reduction  of 
nearly  one- 
fourth  of  the 
oiiginal  demand 
being  made  by 
the  regisirur 
and  merchants. 


THE  ELIZA.     Walwick, 

T^HIS  was  a  question  of  costs  in  a  cause  of  bot- 
tomry. The  bond  had  been  refeiTed  to  the  re- 
gister and  merchants,  and  had  undergone  in  the 
registry  considerable  reductions,  amounting  nearly 
to  one-fourth  of  the  original  demand. 

Per  Curiam. 
The  only  question  which  the  Court  has  to  deter- 
mine is  as  to  the  costs.  It  appears  that  the  suit 
was  originally  brought  by  Baring,  Brothers,  &  Co., 
the  legal  holders  of  the  bond  against  Campion  and 
others,  the  owners  of  this  vessel.  The  parties 
against  whom  the  suit  had  been  commenced  did  not 
think  fit  to  contest  the  general  validity  of  the  bond. 
They  therefore  acknowledged  its  legality  in  acts 
of  Court,  and  prayed  to  have  the  items  referred 
to  the  investigation  of  the  register  and  merchants. 
The  result  of  this  reference  has  been^  that  fix)m  the 
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original  demand  of  ,£606  9^.  Id.  the  bond  has  been 
reduced  to  the  sum  of  £446  8^.  Qd. ;  in  other  words, 
that  nearly  one-fourth  of  the  original  claim  has  been 
disallowed.  Under  these  circumstances  the  question 
arises,  how  far  the  bondholders  are  entitled  to  the 
costs  ?  Now  up  to  the  period  when  the  reference 
was  directed,  I  think  that  they  are  clearly  entitled 
to  be  indemnified  in  the  expenses  which  they  have 
incurred  in  enforcing  the  payment  of  the  bond. 
Up  to  that  period  they  had  no  option  but  to  pro- 
ceed in  this  Court,  for  the  purpose  of  establishing 
the  validity  of  the  bond.  From  the  time  however 
when  the  accounts  were  contested  in  the  registry 
they  must  bear  the  consequences  of  the  investiga- 
tion, which  they  have  themselves  rendered  neces- 
sary in  asserting  a  demand  so  much  larger  than  they 
have  been  enabled  legally  to  maintain. 

I  therefore  decree  the  costs  to  the  bondholder  up 
to  the  time  only  of  the  decree  pronouncing  for  the 
bond,  and  I  condemn  the  bondholders  in  the  costs 
of  the  report,  and  in  all  costs  of  the  suit  occurring 
subsequently  thereto. 


1842. 
31i(  January, 

Thb 
Eliza. 


THE  ZEPHYRUS.    Blake. 

nPHIS  was  a  cause  of  salvage,  promoted  by  the 
master  and  crew  of  a  Yarmouth  life  boat,  for 
rescuing  the  crew  of  the  Zephyrus,  under  the  cir- 
cumstances noticed  in  the  judgment  of  the  Court. 

Haggard,  for  the  salvors,  referred  to  the  8th  sec- 
tion of  the  statute  1  &  2  Geo.  IV.  c.  75,  and  to 
the  case  of  the  Queen  Mab,  3rd  Haggard,  p.  242. 

AddamSy  contr^,  for  the  owners. 


nth  February. 

Claim  for 
salvape  for 
rescuiog  the 
master  and 
ciew,  the  vessel 
itself  not  having 
been  salved. 

Constructioa 
of  the  statute 
1  &  2  Geo.  4, 
c.  75,  s.  8. 

ProvJMons  of 
8th  section  coa- 
fined  to  the 
ma  t;isl  rates 
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Vth  ^ptLary.  JUDGMENT.— Dr.  LushmgtOn. 

Thi  The  substance  of  the  present  case  may  be  stated 

Zephyhits.  jyj  ^  fg^  words;  it  is  as  follows: — ^the  persons  who 
•nd  TODfe/^o*'  claim  as  salvors^  whilst  the  vessel  was  in  very  con- 
p2we«  IT^D  siderable  danger,  made  most  meritorious  efforts  to 
Admiwk  ^l  Tender  assistance.  As  regards  the  preservation  of 
the  firtt  iiH       the  ship  and  cargo  those  efforts  were  unsuccessful, 


Not  com-  but  the  asserted  salvors  were  ultimately  enabled 
Kurt  5  Ad!  to  bring  off  from  the  wreck  the  master  and  the 
niraitytode.  crcw,  and  to  land  them  in  safety  upon  the  coast  of 
twtrd  for  the  Yarmouth.  Under  these  circumstances,  a  suit  has 
life'tioM.^'*  *  been  instituted,  and  the  act  on  petition  of  the  par- 
uWori  wjwrted.  '^^^  suing  concludes  with  the  following  prayer  :— 
That  the  Court  would  decree  them  such  amount  of 
salvage  as  may  be  fitting,  "  for  having  been  instru- 
mental in  saving  and  having  saved  the  lives  of  the 
crew  and  the  master.**  The  first  question  that  arises 
is  this,  whether,  under  the  general  principles  which 
govern  the  practice  of  this  Court,  I  have  any  autho- 
rity to  make  an  award  of  salvage  against  the  owners, 
where  the  vessel  has  not  been  actually  saved  ?  In 
considering  this  point,  I  must  examine  it  in  the 
abstract,  without  importing  into  the  consideration 
the  fact  that  life  has  been  rescued,  or  the  act  1 
&  2  Geo.  IV.,  which  has  been  relied  on  by  the 
counsel  for  the  salvors  in  the  present  instance. 
Now  I  apprehend  that,  upon  general  principles,  a 
mere  attempt  to  save  the  vessel  and  cargo,  however 
meritorious  that  attempt  may  be,  or  whatever  degree 
of  risk  or  danger  may  have  been  incurred,  if  unsuc- 
cessful, can  never  be  considered  in  this  Court  as 
furnishing  any  title  to  a  salvage  reward.  The 
reason  is  obvious,  viz. — that  salvage  reward  is  for 
benefits  actually  conferred,  not  for  a  service  at- 
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tempted  to  be  rendered.      Dismissing,  therefore,  ^-j^jjp^^ 

from  my  consideration  the  endeavours  which  are f,^^ 

stated  to  have  been  made  by  the  salvors  to  save  z«phyru». 
the  property  of  the  owners,  I  next  proceed  to 
consider  the  more  material  ground  upon  which  the 
claim  of  the  promoters  of  the  suit  is  founded,  viz. — 
the  successful  rescue  of  the  master  and  the  crew  who 
were  on  board  the  vessel  at  the  time.  Now,  look- 
ing to  general  principles  and  to  the  established 
practice  of  the  Court,  I  am  clearly  of  opinion,  that 
this  Court  has  no  authority  to  direct  a  salvage 
award,  upon  the  ground  alone,  that  the  lives  of 
persons  on  board  a  vessel  in  distress  have  been 
preserved  by  the  successful  exertions  of  the  parties 
suing.  The  jurisdiction  of  the  Court,  in  salvage 
causes,  is  founded  upon  a  proceeding  against  pro- 
perty which  has  been  saved,  and  I  am  at  a  loss  to 
conceive  upon  what  principle  the  owners  can  be 
made  answerable  for  the  mere  saving  of  life.  The 
authority  of  decided  cases  is  directly  against  any 
such  proposition,  and  I  have  always  understood  it  to 
have  been  settled  by  Lord  Stowell  as  the  law  of  the 
Court,  that  it  is  impracticable  for  parties  to  prefer 
a  salvage  claim  in  the  Court  of  Admiralty,  merely 
on  account  of  having  saved  the  lives  of  individuals 
from  impending  danger  or  destruction.  Does  then 
the  8th  section  of  the  act  of  parliament,  which  has 
been  referred  to,  confer  upon  the  Court  any  juris- 
diction upon  these  matters,  which  it  did  not  pos- 
sess antecedently  to  the  passing  of  the  statute. 
The  words  of  the  8th  section  are  these, — "  or  for 
being  instrumental  in  saving  the  life  or  lives  of  any 
person  or  persons  on  board  the  said  ship  or  vessel." 
Now  the  whole  of  the  8th  section,  it  is  to  be  ob- 
served, refers  not  to  any  power  which  is  to  be  exer- 
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17th  February. 
ThV 


1842.  cised  by  the  Court  of  Admiralty ;  but  is  intended 
solely  to  give  additional  power  and  authority  to  the 
ZiPHYRus.  magistrates  at  the  outports  to  award  salvage.  Can 
I  then  come  to  the  conclusion  that  the  words  of 
the  statute,  which  simply  purports  to  bestow  certaiD 
additional  powers,  and  confines  those  powers  solely 
to  the  Commissioners  of  the  Cinque  Ports  and  the 
justices  of  the  peace,  confer  upon  the  Court  an 
authority  which  it  did  not  previously  possess? 

Before  I  take  upon  myself  to  exercise  an  autho- 
rity so  at  variance  with  the  former  practice  of  the 
Court,  I  must  be  satisfied,  either  by  direct  expres- 
sions, or  by  necessary  implication  from  the  words  of 
the  statute,  that  I  am  justified  in  so  doing.  The  8th 
section  of  the  act  which  has  been  referred  to  con- 
veys no  such  conviction  to  my  mind.  Whether  it 
gives  authority  to  the  magistrates  or  the  commis- 
sioners of  the  cinque  ports  to  entertain  questions 
of  salvage,  under  the  circumstances  of  this  case  it 
is  unnecessary  for  me  to  determine.  If  it  does  con- 
fer upon  them  this  authority,  it  may  incidentally, 
by  way  of  appeal,  confer  upon  this  Court  also  a 
power  to  interfere.  In  the  first  instance,  however, 
it  is  clear,  in  my  judgment,  that  the  act  in  question 
does  not  bestow  any  additional  authority  upon  the 
Court,  which  the  Court  was  not  entitled  to  exercise 
before  the  passing  of  the  act.  These  observations 
dispose  of  the  questions  which  I  have  been  called 
upon  to  determine  in  this  case,  but  before  I  con- 
clude I  will  shortly  advert  to  another  point  that 
has  been  pressed  upon  the  Court  in  the  argument  of 
the  counsel  for  the  salvors.  It  has  been  said,  that 
in  a  former  case  the  Court  has  entertained  the  ques- 
tion, and  awarded  a  salvage  remuneration,  under  cir- 
cumstances precisely  similar  with  the  present  case, 
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and^  in  support  of  this  assertion,  the  case  of  the        i842. 
Queen  Mab,  decided  by  Sir  John  Nicholl,  has  been  ^'"^  ^'^'''^'^' 

cited.  Zephyrus. 

In  that  case  it  is  evident  that  the  Beulah  rendered 
no  assistance  whatever  of  a  salvage  character  to  the 
property  of  the  owner  of  the  Queen  Mab,  but  she 
did  rescue  the  hves  of  the  master  and  crew,  and 
the  act  on  petition  in  support  of  the  salvor's  claim 
expressly  referred  to  the  8th  section  of  the  act  of 
parliament  which  has  been  referred  to  in  this  case. 
The  learned  judge,  therefore,  who  decided  that  case, 
must  have  had  all  the  circumstances  under  his  con- 
sideration, and  he  awarded  the  sum  of  £30  to  the 
Beulah  for  the  assistance  she  had  rendered  in  the 
preservation  of  the  lives  of  the  crew.  Looking  to 
the  general  circumstances  of  the  two  cases,  it  is 
undoubtedly  difficult  to  find  any  material  distinc- 
tion between  them.  I  cannot  see  any  sound  dis- 
tinction between  the  case  of  a  vessel  salved  by 
one  set  of  salvors,  and  the  crew  by  another, 
and  a  case  in  which  the  crew  were  rescued  and 
no  assistance  whatever  was  rendered  to  the  vessel. 
One  consideration,  however,  suggests  itself  with 
reference  to  the  Queen  Mab,  which  it  is  not  unim- 
portant to  notice,  viz.  that  the  vessel  was  a  dere- 
lict ;  and  Sir  John  Nicholl,  in  awarding  a  remunera- 
tion to  the  Beulah,  had  not  to  contend  with  any 
opposition  on  the  part  of  the  owners  of  the  Queen 
Mab.  I  cannot,  therefore,  suppose  that  Sir  John 
Nicholl  intended  his  decision  in  the  Queen  Mab  to 
be  regarded  as  a  deliberate  and  binding  decision ; 
and  I  feel  that  I  am  doing  no  disparagement  to 
that  learned  judge,  in  not  considering  it  as  con- 
clusive upon  me  in  the  opinion  which  I  have 
formed  with  respect  to  the  present  case. 
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1843. 
nth  Ftbruary, 

Zbphybus. 


I  therefore  reject  the  claim  of  the  salvors,  but  I 
shall  not  condemn  them  in  the  costs. 


25th  February, 

In  salfage 
caiues  where 
damage  ha« 
been  lustaioed 
by  the  salvors' 
vessel,  a  tender 
to  stop  the 
action,  and 
entitle  the  party 
making  it  to 
the  benefit  of 
a  tender  in 
Coort,  must  in- 
clude the 
amount  of  the 
damage  which 
has  iMen 
•ostained. 


THE  OCEAN.     Witham. 

TN  this  case,  which  was  a  case  of  salvage,  a  ten- 
der of  ^20  had  been  made  by  the  owners,  and 
rejected  by  the  salvors. 

It  was  stated  by  the  salvors  in  their  act  on 
petition,  that  their  vessel  had  sustained  consider- 
able damage  in  rendering  the  assistance.  This 
was  not  denied  by  the  other  side,  and  it  was  also 
admitted  by  the  owners  that  the  tender  which  had 
been  made,  was  confined  to  the  salvage  service 
alone,  and  was  not  intended  to  cover  the  expenses 
of  the  alleged  damages. 

In  deciding  upon  the  merits  of  the  case,  the  fol- 
lowing observations  were  made  by  the  Court. 

*'If  my  judgment  was  to  be  formed  simply  upon 
the  services  which  have  been  performed,  I  should 
not  be  disposed  to  say  that  the  tender  was  not  a 
sufficient  and  adequate  reward.  In  deciding  the 
case,  however,  I  cannot  leave  out  of  the  considera- 
tion the  circumstance  which  has  been  stated  by 
the  salvors  in  the  petition,  and  is  not  denied  on  the 
other  side,  viz.  that  the  steam  vessel  has  been  in 
some  degree  damaged  in  rendering  the  services  in 
question.  It  is  admitted  by  the  owners  that  the 
sum  of  ^20  which  has  been  tendered,  is  not  in- 
tended to  cover  the  expenses  of  repairing  the  alleged 
damage  ;  it  is  clear,  therefore,  that  if  I  were  to  pro- 
nounce for  the  tender  as  sufficient  for  the  services, 
it  would  be  no  compensation  for  the  damages,  and 
in  order  to  fix  upon  the  owners  of  the  Ocean  the 
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further   expense   of  repairing    these    damages,    it       i842. 
would  be  necessary  to  ascertain  their  real  extent,  — — !_!]^: 
in  the  first  instance,  by  a  reference  to  the  register       qI^h. 
and  merchants.     I  am,  therefore,  under  the  neces- 
sity of  over-ruHng  the  tender,  and  I  wish  it  to  be 
understood,  that  where  it  is  alleged  in  act  on  peti- 
tion, that  certain  services  have  been  rendered,  and 
certain  damages  incurred,  a  tender  to  stop  the  ac- 
tion and  to  entitle  the  party  making  it  to  all  the 
benefits  of  a  tender  in  Court,  must  include  all  the 
damages  which  may  have  been  sustained. 

Tender  over-ruled.     ^45,  inclusive  of  damages, 
awarded,  together  with  the  salvors'  costs. 


THE  WHILELMINE. 

2nd  March, 


nPHIS  was  a  cause  of  salvage  promoted  by  the  a  proctor  of 

master,  the  owner,  and  crew  of  the  steam-vessel  AdmWdtyW 
Robert  Burns,  against  the  Whilelmine,  a  Hanoverian  SJ^'i'idTthe 
i^alliot.  ««»*»  of  *'»«  •"»* 

,  for  not  settioff 

Upon  the  merits  of  the  case,  the  Court  being  of  fonh  the  names 
opinion  that  no  salvage  service  had  been  rendered,  for^whom*i» 
dismissed  the  owners  of  the  galliot  and  condemned  5f,5^^;o'to** 
the  asserted  salvors  in  the  costs  of  the  suit.     Upon  <>j  ^y  t  decree 

*  of  the  Court, 

a  subsequent  court  day,  June  29th,  the  costs  not 
being  paid,  the  Court,  upon  motion  by  the  proctor 
for  the  owners,  assigned  the  proctor  for  the  asserted 
salvors  to  set  forth  his  clients'  names,  and,  in  obe- 
dience to  the  decree  of  the  Court  on  the  5th  of 
July,  the  proctor  for  the  salvors  brought  in  the 
register  of  the  steam-vessel,  in  which  it  appeared 
that  a  Mr.  Robinson  was  the  sole  registered  owner. 
It  was  also  stated  by  the  proctor  for  the  salvors  that 
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1842.  he  did  not  know  who  his  parties  were  ;  the  action 
— ' — ^ILl-  being  entered  for  the  master,  owner,  and  crew 
Whilblmink.  generally  as  a  matter  of  course,  in  the  usual  form  in 
cases  of  this  kind.  A  monition  was  issued  against 
Mr.  Robinson  for  the  payment  of  the  costs,  and  an 
appearance  being  given,  it  was  alleged  in  his  behalf, 
that  he  had  been  no  party  to  the  original  action, 
which  had  been  entered  without  his  sanction  or 
knowledge.  The  Court  therefore  dismissed  him 
with  his  costs.  The  proctor  for  the  owners  then 
prayed  for  a  monition  against  the  proctor  for  the 
salvors  to  fix  him  personally  with  the  costs,  when 
the  latter  prayed  to  be  heard  on  his  petition  in 
objection  to  the  said  monition. 

An  act  on  petition  was  given  in,  and  the  question 
was  argued  by  Addams,  for  the  proctor  of  the  salvors. 

Haggard  and  Harding,  for  the  owners   of  the 
Whilelmine. 

Judgment. — Dr.  Lushington. 
The  question  which  has  been  mooted  in  this  case 
is  of  serious  importance  as  regards  the  practice  of 
this  Court,  its  course  of  proceeding,  and  its  power 
of  enforcing  its  decrees.  I  regret,  indeed,  that  the 
discussion  has  taken  place,  because  I  believe  that 
such  a  discussion  must  be  detrimental  to  the  best 
interests  of  the  profession,  and  because  it  also 
relates,  in  some  degree,  to  the  personal  conduct  of 
an  experienced  and  respectable  practitioner  of  the 
Court.  I  must,  however,  address  myself  to  the 
question  which  I  have  to  decide,  and  determine  it 
according  to  the  best  of  my  ability,  in  the  manner 
which  I  think  the  justice  of  the  case  requires.  Now, 
looking  to  the  ancient  practice  of  the  Court,  it  is 
perfectly  clear  that  the  rules,  with  regard  to  appear- 
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ances  in  the  Court  of  Admiralty,  were  originally  the  i842. 
same  as  are  now  adopted  in  the  Ecclesiastical  Courts.  — — ^H-L^ 
In  the  more  modern  practice  of  this  Court  these  while"  minb. 
rules,  it  is  true,  have  been  relaxed  for  the  conve- 
nience of  the  practitioners,  and  for  a  period  of 
probably  not  less  than  200  years  proctors  have 
been  permitted  to  appear  on  behalf  of  parties  suing 
without  being  called  upon  to  exhibit  any  proxy,  as 
is  the  indispensable  custom  in  the  Ecclesiastical 
Courts.  The  first  question  then,  which  I  must  con- 
sider in  the  present  instance,  is  this  : — what  is  the 
duty  and  what  the  responsibility  attaching  upon  a 
proctor  who  so  appears  without  exhibiting  a  proxy? 
Upon  general  principle  I  apprehend  that  the  Court 
is  entitled  to  expect  from  such  proctor,  when  he  does 
appear,  that  he  be  duly  authorised  by  some  person 
having  an  interest  in  the  cause  in  issue,  or  that  he 
should  have  a  justifiable  and  strong  ground  for 
believing  that  the  individual  for  whom  he  appears 
has  such  an  interest.  I  apprehend  further,  that  at 
any  period  of  the  cause,  and  at  any  time  before  the 
case  is  dismissed  out  of  Court,  the  Court  has  a  right 
to  call  upon  that  proctor  to  state,  not  generally  but 
specifically  by  name,  the  whole  of  the  parties  for 
whom  he  is  authorised  to  appear.  The  authority  of 
the  Court  to  make  this  demand  upon  the  proctor  is, 
I  conceive,  inherent  in  the  jurisdiction  of  this  Court 
in  common  with  all  other  Courts,  and  is  absolutely 
essential  to  the  due  administration  of  justice,  for  the 
purpose  of  preventing  unauthorised  litigation.  If 
it  were  otherwise,  what  would  be  the  consequence  in 
regard  to  the  proceedings  in  this  Court  ?  The  con- 
sequence would  be  that  proctors  might  appear  for 
individuals  who  either  were  not  in  existence,  or  for 
persons  who  gave  no  authority,  or  who,  assuming  the 


338  CASES  DETERMINED  IN 

^  \^}?'  .     names  of  others,  might  take  the  chance  of  a  decree 

2nd  March.      ,      .  ,.,./.  ..i  .         . 

—  bemg  made  m  their  favour,  without,  at  any  time, 

While"mine.  being  obnoxious  to  the  consequences  of  an  unsuc- 
cessful litigation.  In  reference  to  the  circumstances 
of  this  particular  case,  it  has  been  contended  in 
argument,  that  admitting  that  the  proctor  for  the 
asserted  salvors  was  bound  to  exhibit  a  proxy  when 
demanded,  or  to  set  forth  the  names  of  the  clients 
who  authorised  his  appearance  ;  yet  the  proctor  for 
the  owners  of  the  Whilelmine  should  have  made  the 
demand  at  an  earlier  period  of  the  cause,  and  that 
having  neglected  to  make  the  demand  he  is  precluded 
from  enforcing  it  in  this  stage  of  the  proceedings. 
Now,  in  my  view  of  the  question,  this  position  can- 
not be  maintained,  and  for  this  reason,  that  the 
demand  for  the  exhibition  of  a  proxy  is  contrary  to 
the  ordinary  practice  of  the  Court,  and,  as  far  as 
my  experience  extends,  I  am  not  aware  of  any  in- 
stance within  my  own  recollection  in  which  such  a 
demand  has  been  made.  I  cannot  think  therefore 
that,  unless  there  be  very  peculiar  circumstances  in 
the  case,  a  proctor  in  not  making  the  demand  could 
be  chargeable  with  laches,  or  be  deemed  in  any 
measure  in  fault  for  following  a  precedent  which  has 
thus  been  sanctioned  by  the  long  continued  and 
uniform  practice  of  the  Court  itself.  It  has,  indeed, 
been  suggested  that  there  is  this  peculiarity  in  the 
circumstances  of  the  present  case,  viz. : — that  it  is  a 
cause  of  salvage,  and  the  salvage  service  has  been 
directly  put  in  issue ;  it  is,  therefore,  a  case  in  which 
the  owners  of  the  vessel  proceeded  against,  if  success- 
ful, would  have  been  entitled  to  their  costs,  and  con- 
sequently the  precaution  should  have  been  adopted. 
If  this  doctrine  were  to  be  received  there  is  scarcely 
a  case  of  salvage  or  of  collision  which  would  not 
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afford   the   same   pretext   for   a  demand  for  the    ^  }\^^'  ^ 

^  2nd  March, 

production  of  a  proxy.  If  I  were  to  sanction  — xh^  ' 
the  argument  which  has  thus  been  advanced,  I  Whilelmine. 
must  go  a  great  deal  further,  and  hold  that  in  every 
case  whatever  in  which  the  party  proceeding  may 
possibly  be  condemned  in  the  costs,  in  order  to 
recover  those  costs  the  proctor  for  the  party 
proceeded  against  must  of  necessity  demand  a 
proxy.  The  consequence  of  such  a  doctrine  must 
clearly  be,  that  the  proceedings  in  this  Court  would 
be  embarrassed  to  an  extent  difficult  to  be  de- 
fined, and  the  suitors  would  be  put  to  such  incon- 
venience as  would  almost  deter  them  from  resorting 
to  this  Court  at  all.  I  am  of  opinion,  therefore, 
looking  to  the  circumstances  of  this  case,  that  the 
proctor  for  the  salvors  was  bound  to  be  prepared 
with  the  names  of  those  persons  who  authorised  him 
to  proceed,  and  that  no  laches  is  imputable  to  the 
proctor  for  the  owners  of  the  Whilelmine  in  not  de- 
manding a  proxy  and  in  not  requiring  the  names  to 
be  set  forth  in  the  earlier  stages  of  these  proceedings. 
Having  stated  my  opinion  upon  this  part  of  the  case, 
I  must  now  advert  to  a  topic  which  has  been  pressed 
in  argument,  and  which  is  of  considerable  im- 
portance, although,  perhaps,  it  may  not  require  an 
immediate  decision  in  the  present  instance  ;  I  allude 
to  the  case  which  has  been  suggested,  where  a  party 
having  authorised  a  proctor  to  appear  for  him  and 
no  proxy  having  been  demanded,  such  party  having 
been  condemned  in  the  costs  should  endeavour  to 
evade  the  payment  of  those  costs  upon  the  plea  that 
he  had  not  given  any  proxy  to  the  proctor  proceed- 
ing for  him.  I  am  not  aware  that  this  question  is 
likely  to  be  raised  upon  the  present  occasion ;  thus 
much,  however,  1  feel  it  my  duty  to  intimate  most 
VOL.  I.  2  a 
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1842.  distinctly,  that  if  any  such  question  should  ever 
— ^  — ^^-^  occur,  and  the  party  condemned  in  the  costs  should 
WiiiLELMiNB.  refuse  to  pay  the  costs  awarded,  I  would  most 
assuredly  attach  him  ;  and  if  he  thought  that  that 
attachment  was  not  according  to  due  course  of  law, 
I  would  leave  him  to  resort  to  some  other  Court  for 
the  purpose  of  obtaining  his  redress.  In  declining 
to  pursue  this  course  I  should  be  guilty  of  the 
greatest  injustice;  for  what  would  be  the  effect  of  my 
holding  back  the  exercise  of  the  Court's  authority 
under  the  circumstances  I  have  stated  ?  An  indi- 
vidual would  give  his  authority  to  a  proctor  to  enter 
into  a  litigation  on  his  behalf,  and  would  take  the 
benefit  of  a  decree  if  the  result  of  that  litigation 
should  be  in  his  favour;  but  if  it  should  so  happen 
that  the  decree  was  adverse  to  him,  he  would  be  in 
a  situation  to  turn  round  upon  the  Court  and  defy 
the  execution  of  its  power  to  do  justice  to  the  other 
party.  I  cannot  conceive  such  to  be  the  law  or 
practice  of  the  Court.  I  apprehend  the  practice  of 
the  Court  to  be  this,  that  a  proctor  is  at  liberty  to 
commence  or  defend  a  suit  upon  his  own  responsi- 
bility without  the  production  of  any  proxy,  and  that 
he  is  bound  to  produce  his  parties  before  the  Court 
when  called  upon  so  to  do. 

This,  in  my  apprehension,  is  the  rule  of  practice 
which  the  Court  is  bound  to  enforce,  and  I  should 
be  most  reluctant  to  depart  from  it  by  requiring  a 
proxy  to  be  exhibited,  because  it  is  perfectly  obvious 
that  such  an  alteration  of  the  rule  would  be  highly 
injurious  to  the  proceedings  in  the  Court  and  would 
defeat  the  main  object  of  its  summary  jurisdiction, 
viz.  that  the  proceedings  should  be  as  expeditious 
and  inexpensive  as  possible.  Without  entering 
minutely  into  the  details  of  the  case  itself,  it  may  be 
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expedient  that  I  should  now  briefly  advert  to  the     ^;^„^^^ll.ch. 

proceedings  which  have  taken  place  in  the  cause, ^-^ 

The  action  was  originally  an  action  of  salvage,  in   whilelmine. 
which  an  appearance  was  given  for  the  asserted 
salvors  by  the  proctor  against  whom  the  monition 
is  now  prayed ;  the  Court  was  of  opinion  that  no 
salvage   had   been  rendered,   and  pronounced  its 
decree  accordingly,  condemning  the  alleged  salvors 
in  the  costs  of  the  suit.      In  terms,  the  decree  con- 
demned the  master,  the  owner,  and  the  crew,  con- 
forming, as  a  matter  of  course,  with  the  terms  in 
which  the  original  action  was  entered.  The  monition 
for  the  payment  of  the  costs  as  awarded  was  taken 
out,  not  as  against  the  owners,  the  master,  and  crew, 
but  against  the  owners  of  the  steam-vessel  alone. 
In  thus  selecting  to  proceed  against  the  owners 
alone  for  the  payment  of  their  costs,  the  owner  of 
the  Whilelmine  was,  I  think,  most  fully  justified 
under  the  circumstances  of  the  case;  for  although  in 
point  of  law  all  the  parties  so  condemned  are  equally 
responsible  for  any  part  or  for  the  whole,  it  is  not 
to  be  conceived  that  the  master  and  crew  of  a  vessel 
of  the  description  of  the  Robert  Burns  would  be 
capable  of  obeying  a  monition  taken  out  against 
them  for  the  payment  of  the  costs ;  indeed,  under 
ordinary  circumstances,  it  might  be  considered  as  a 
matter  of  vexation  to  proceed  against  persons  in 
their  condition  of  life  and  not  against  the  owners, 
who  are   infinitely   more   responsible   in  point   of 
pecuniary  circumstances,  and  equally  responsible  in 
point  of  law.    The  owners  of  the  Whilelmine  having 
thought  fit  so  to  proceed,  called  upon  the  proctor  for 
the  salvors  to  set  forth  the  names  of  his  parties,  the 
owners  of  the  Robert  Burns,  and  here,  I  regret  to 
say,  the  proctor  for  the  asserted  salvors,  when  so 
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1842. 
2nd  March, 

The 
Wbilelminb, 


called  upon,  adopted  a  course  which,  in  my  judg- 
-  ment,  was  neither  prudent  nor  justifiable.  It  was 
his  duty  when  so  called  upon  to  have  set  forth,  at 
the  earliest  moment,  the  names  of  the  agent  or 
agents  who  authorised  him  to  appear,  and  to  have 
stated  that  he  beheved  them  to  be  the  agents  of  the 
Commercial  Steam  Company,  or  any  other  company, 
whatever  it  might  be.  If  he  had  done  so,  and  at 
the  same  time  had  represented  that  he  had  consider- 
able difficulty  in  ascertaining  the  precise  names  of 
the  individuals  composing  the  company,  it  would 
have  been  open  to  the  Court  to  consider  what 
measures  to  adopt  before  proceeding  further,  and  in 
considering  those  measures  the  Court  would,  un- 
doubtedly, have  been  most  anxious  to  have  protected 
the  proctor  from  the  consequences. 

It  is  a  matter  of  deep  regret  with  the  Court  that 
the  conduct  pursued  by  the  proctor  for  the  salvors 
was  of  a  widely  different  complexion.  Upon  the  5th 
of  July,  in  obedience  to  the  orders  of  the  Court, 
the  register  of  the  steam-vessel  was  brought  in ;  a 
monition  was  issued  against  Mr.  Robinson,  who  was 
entered  in  the  register  as  the  sole  owner  of  the 
vessel,  and  the  proceeding  was  utterly  useless ;  Mr. 
Robinson  having  given  no  authority  to  the  proctor 
to  proceed  in  the  cause,  and  the  action  having  been 
brought  entirely  without  his  sanction  or  knowledge. 
This  circumstance  must  of  necessity  have  been 
within  the  knowledge  of  the  proctor  when  he  so 
brought  in  the  register. 

It  has  been  said  that  there  is  no  precedent  for  the 
course  which  I  am  about  to  pursue.  I  am  thankful 
that  there  is  none,  and  I  trust  that  this  case  is  and 
will  continue  to  be  an  isolated  case.  I  have  no  doubt 
whatever  in  my  own  mind  of  the  power  of  the  Court 


THE  HIGH  COURT  OF  ADMIRALTY.  343 

to  proceed  against  the  proctor  under  the  authority  2nd  March. 
with  which  it  is  invested  over  all  its  practitioners,  ~ 
and  that  power  I  shall  certainly  exercise  upon  the  Whilelmine. 
present  occasion.  What  would  be  the  consequence 
if  the  Court  were  to  withhold  its  hand  under  the 
circumstances  of  this  case  ?  Here  is  a  foreigner 
accidentally  coming  to  this  country,  who  is  unjustly 
charged  with  a  demand  for  salvage  which  is  not  due. 
He  is  exposed  to  a  long  litigation  and  subjected  to 
much  vexation  and  expense,  and  for  this  the  only 
indemnity  awarded  to  him  is  the  recovery  of  the 
costs  which  he  has  actually  incurred.  What  a 
disgrace  it  would  be  to  the  character  of  this  nation, 
in  its  administration  of  justice,  if  this  Court,  having 
awarded  to  him  this  indemnity,  should  not  have  the 
power  to  enforce  its  decree.  Under  the  circum- 
stances of  the  case,  therefore,  I  think  it  my  duty  to 
condemn  the  proctor  in  the  costs  of  the  original 
suit  and  of  the  costs  of  the  monition  taken  out 
against  Mr.  Robinson,  which  were  unnecessarily 
occasioned  by  his  not  coming  forward  and  stating 
the  actual  circumstances  of  the  case,  and  I  further 
condemn  him  in  the  costs  of  this  petition. 


THE  CANADIAN.     Dixon.  2nd  March. 


TN  this  case  the  vessel,  whilst  proceeding  from  in  causes  of 

Margate  to  London,  with  a  duly  licensed  pilot  on  panyTniendtng 
board,  came  into  collision  in  the  river  Thames  with  m  o^'^nlelutute 
the  sloop  the  William  and  Mary.  The  Trinity  Mas-  ^^«j°-  *• 
ters,  by  whom  the  Court  was  assisted,  were  of  suchimention in 
opinion  that  the  accident  was  occasioned  solely  by  L^t  fbromiMbn 
the  neglect  and  want  of  skill  of  the  Canadian,  and  d°prive°him  oT 
that  the  pilot  who  was  in  charge  of  the  vessel  was  1*»««"™P*»°" 

*^  ^  from  liability 

exclusively  to  blame. 
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1842.  An  argument  was  subsequently  raised  with  re- 

spect to  the  claim  of  the  owners  of  the  Canadian 


Can^dmn.     to  be  exonerated  under  the  provisions  of  the  stat. 

conferred  by  the  6  GcO.  IV. 
statute:  the  act 
being  a  public 

coirt bbljund  ^^  Addams,  for  the  owners  of  the  William  and 
*».*«k«  «|o»'«l  of  Mary,  objected  to  the  application  of  this  statute  in 
loeciaiiy  the  prcscut  casc,  inasmuch  that  if  the  owners  of  the 

^**    *  Canadian  had  intended  to  rely  upon  this  defence, 

they  should  have  pleaded  the  act  6  Geo.  IV.  c.  125. 
That  the  act  was  not  pleaded,  neither  had  it  been  in 
any  manner  suggested  in  the  opening  of  the  case  by 
owners'  counsel  that  the  act  would  be  relied  on.  The 
defence  was  simply  rested  upon  the  denial  of  the 
fact  that  the  accident  was  caused  by  the  default  of 
the  Canadian.  This  defence  has  been  over-ruled 
by  the  Trinity  Master,  and  the  owners  of  the  Cana- 
dian were  consequently  concluded  by  the  sentence 
already  pronounced. 

Dr.  Haggard^  for  the  owners  of  the  Canadian,  sub- 
mitted : 

That  the  question  of  fact  having  been  determined 
against  the  Canadian,  it  was  perfectly  competent 
for  the  owners  of  that  vessel  to  fall  back  upon  their 
legal  defence ;  that  such  defence  being  founded  upon 
the  provisions  of  a  general  act  of  parliament,  it 
was  not  necessary  to  have  specifically  pleaded  the 
act  of  parliament  in  the  act  on  petition  ;  that  it  had 
been  sufficiently  averred  in  the  pleadings  as  one 
ground  of  defence,  that  the  vessel  was  in  charge  of 
a  pilot.  In  the  reply  it  was  pleaded  in  these  words: 
"  That  on  the  17th  of  October  last,  the  brig  was  off 
Gravesend ;  that  a  duly  licensed  pilot  got  her  under 
weigh;  that  during  the  premises  the  brig  was  in 
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charge  of  a  duly  licensed  pilot,  and  his  orders  duly    2ndM^ch 

obeyed  by  the  crew  of  the  vessel ;  and  the  said  colli- ^^ 

sion  was  not  occasioned  in  any  degree  by  the  wilful-  Canadian. 
ness  or  carelessness  of  those  on  board  the  brig,  but 
was  solely  attributable  to  the  persons  on  board  the 
barge."  These  words  were  sufficiently  explicit,  and 
were,  moreover,  in  accordance  with  the  form  of 
pleading  pursued  in  the  case  of  the  Vernon.  In  the 
Vernon  it  was  simply  pleaded  in  these  words,  "  That 
the  vessel  proceeded  on  her  voyage  under  the  charge 
of  Grice,  an  experienced  and  duly  licensed  pilot." 

Per  Curiam. 
I  certainly  feel  in  this  case  that  the  mode  of 
pleading  is  not  altogether  satisfactory  to  my  mind, 
but  I  doubt  whether  I  should  be  enabled  (certainly 
not  in  this  case)  to  lay  down  any  rule  on  the  subject 
which  would  be  generally  approved  of.  When  a 
collision  has  taken  place  and  proceedings  have  been 
instituted,  the  first  plea  almost  uniformly  is,  "  Not 
to  blame  at  all ;"  then  follows  a  second  defence,  "  If 
our  vessel  is  in  fault,  apply  to  the  pilot,  not  to  us." 
If  i  was  to  lay  down  a  rule,  it  would  be,  that  the 
party  intending  to  take  the  benefit  of  the  statute  6 
Geo.  IV.  should  state  his  intention  of  so  doing  in  the 
pleadings.  The  whole  course  of  the  proceedings  in 
these  causes,  long  before  and  since  the  passing  of  the 
act,  has  been  exceedingly  loose.  As  the  act  of  parlia- 
ment however  is  a  public  act,  the  Court  is  bound  to 
take  notice  of  it  without  its  being  specially  pleaded. 
I  must  therefore  follow  in  this  case  the  course 
adopted  in  the  case  of  the  Vernon,  by  holding  the 
owners  of  the  Canadian  not  responsible  for  the 
damage. 
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4th  March, 

The  Duke  op 
Clarincb. 

OrdiDary 
labour,  ai  ap- 
plied to  a 
salvage  senrice, 
implies  that 
labour  which 
may  be  per- 
formed by  an 
individual  not 
possessed  of 
nautical  skill, 
but  of  mere 
streoptboftrm 
and  limb. 

Such  labour 
when  united 
with  nautical 
skill  must  be 
estimated  by  a 
somewhat 
higher  value 
than  mere  ordi- 
nary labour. 


DUKE  OF  CLARENCE.     College, 

THHIS  was  a  question  of  salvage. 

Addams  and  Robertson,  for  the  salvors. 

Phillimore  and  Jenner,  contrd. 

In  the  course  of  the  judgment  the  Court  observed, 
It  has  been  said  that  the  service  in  this  case  is  a 
service  of  mere  ordinary  labour,  and  if  so,  the  tender 
which  has  been  made  would  have  been  a  sufficient 
satisfaction  ;  but  it  should  always  be  borne  in  mind, 
where  the  service  is  alleged  to  be  one  of  mere  ordi- 
nary labour,  what  is  the  particular  meaning  of  this 
expression ;  and  I  apprehend  the  term,  as  applied  to 
questions  of  salvage,  to  mean  that  labour  which  may 
be  performed  by  an  individual  not  possessed  of  nauti- 
cal skill,  but  of  mere  strength  of  arm  and  limb.  When 
a  vessel  approaches  the  shore,  mere  ordinary  labour 
is  always  to  be  obtained  in  great  abundance,  but 
labour  united  with  nautical  skill  being  scarce  is  more 
difficult  to  be  procured.  When  obtained,  its  value 
must  be  estimated  by  a  somewhat  higher  considera- 
tion than  mere  ordinary  labour. 

Twenty-five  pounds  tendered ;  thirty-five  pounds 
awarded,  with  the  costs. 


9lh  March. 

Suit  by  ma- 
terial man  for 
necessaries 
supplied  to  a 
foreign  ship 
under  the  statute 
3  &  4  Vict.  c. 
65. 

Legal  defini- 
tion of  the  term 


THE  ALEXANDER.     Larsen. 

TN  this  case  an  appearance  was  given  under  pro- 
test, and  the  protest  was  over-ruled  on  a  former 
court  day  {vide  swpra,  p.  288) ;  the  cause  now  came 
on  for  argument  upon  the  merits. 

The  act  on  petition  on  behalf  of  the  material  men 
shortly  pleaded,  **  That  on  or  about  the  5th  of  July, 
1835,  the  necessaries  in  question,  amounting  to  the 
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sum   of  £46  135.  were  supplied  to  the  foreign  ship        I842. 
Alexander  of  Drobak,  whereof  Abraham  Sorenson 


was  the  master,  at  the  desire  and  request  of  the  said   Alexander. 
A.  S,  who  signed  his  name  to  the  account  as  now  necessaries,  ^ix. 
appears  therein,  and  that  repeated  applications  had  and  proper  for 
been  made  to  Joshua  Burchadt,  the  owner  of  the  said  ^m^T^^i 
vessel,  for  payment,  but  without  effect."     On  behalf  jJbauJfe^ownCT 
of  the  owner  it  was  alleged  in  reply,  "  That  in  the  of  that  vessel,  as 
month  of  July,  1835,  the  said  ship  being  in  the  river  wouwlwve*"' 
Thames,  A.  S.,  her  then  master,  purchased  from  the  pr^^*' 
plaintiff  an  anchor  and  chain  cable,  and  other  arti-   ^°n"*^he 
cles  set  forth  in  the  account,  for  his  own  private  use  aci^ai  existence 
and  adventure,  and  not  for  the  use  of  the  said  ship,  Ke»  wiiTtSJ* ' 
That  when  the  said  A.  S.  so  purchased  them,  he  in-  ""  p^r^JoTs'Jich 
formed  one  of  the  plaintiffs  that  they  were  not  for  ^^'^jJ.J^^ 
the  service  of  the  ship,  and  that  a  letter  was  subse-  the  evidence  m 
quently  sent  to  the  said  A.  S.,  personally  demanding     su?t"^'the 
from  him  the  payment  of  the  amount.     The  reply  31*if[^"^^ 
also  further  alleged  that  the  ship,  at  the  time  the  *^«  <»•'»• 
anchor  and  cable  were  sent  on  board,  was  not  in 
want  thereof,  being  furnished  with  her  proper  num- 
ber, viz.  two  anchors,  of  the  respective  weights  of 
thirteen  hundred  weight  and  twelve  hundred  weight, 
and  which  were  the  same  that  were  on  board  when 
the  said  ship  sailed  from  Drobak  in  the  preceding 

(a)  London,  6th  July,  1835. 

To  the  owners  of  the  ship  Alexander,  Captain  Sorenson. 

Bought  of  W.  Mitchelson  &  Co.,  &c.  Sec. 
Cwt.  qrs.  lbs.  £     s.     d. 

5tb  July,  60  Fathoms  1  -f^  Chain  Cable  36  0  0  @  1 7s.  30  1 2  0 
1  Chain  Anchor  -  -  12  0  0@24s.  14  8  0 
1-7  Starboard  Hawse  Rope  0  3  7®  2^d.  017  0 
1  Chain  Claw  Stopper  and  Thimble  do.  23  @  6d.  Oil  6 
Lighterage  with  do.      -         -         -         -         -046 

^46  13     0 
A.  Sorenson. 
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1842. 
9th  March. 

Tbb 

Albxanobb. 


month  of  June,  and  when  she  returned  thereto, 
having  been  in  constant  use  both  in  the  outward  and 
homeward  voyages.  Lastly,  that  the  anchor  and 
cable  sued  for  were  never  used  on  board  nor  taken 
into  the  stores  of  the  said  ship,  but  were  sold  by 
A.  S.  on  a  subsequent  voyage,  at  the  port  of  Havre- 
de-Grace,  for  his  own  account  and  benefit. 

A  rejoinder  to  this  reply  was  given  in  by  the  mate- 
rial men,  denying  that  the  articles  were  furnished  for 
the  private  use  of  A.  S.,  and  alleging  that  the  said 
articles  were  ordered  by  and  supplied  to  said  A.  S. 
in  capacity  of  master  of  the  said  ship,  and  as  the 
agent  for  the  owners  thereof;  that  after  the  said  ar- 
ticles had  been  put  on  board  A.  S.  called  at  the 
counting  house  of  the  plaintiffs  for  the  purpose  of 
obtaining  the  account,  and  upon  such  occasion  be 
admitted  to  N.  F.,  at  that  time  a  clerk  in  the  plain- 
tifTs  service,  that  the  said  articles  had  been  supplied 
for  the  use  of  the  ship  and  were  chargeable  against 
the  owner  thereof,  and  the  account  was  made  out 
accordingly  in  the  name  of  the  owner  and  signed  by 
the  said  A.  S.;  that  the  letter  alleged  to  have  been 
addressed  by  the  plaintiff  to  the  said  A.  S.  demand- 
ing payment  for  the  goods  was  addressed  to  him  as 
the  agent  for  the  owner,  by  whom  the  order  for  the 
goods  had  been  given,  and  that  the  master  who  suc- 
ceeded the  said  A.  S.  in  the  command  of  the  vessel 
has  often  been  at  the  plaintiff's  counting  house  sub- 
sequent to  the  transaction  in  question  ;  that  frequent 
applications  have  been  made  to  him  by  the  plainti& 
requesting  him  to  bring  the  matter  to  the  notice  of 
the  owner,  and  that  he  has  frequently  promised  to 
procure  settlement  thereof  from  his  employer,  but 
has  never  given  the  least  intimation  that  the  said 
account  was  due  and  owing  by  the  said  A.  S.  and 
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not  by  the  owner  of  the  ship.  Lastly,  that  the  only 
intimation  ever  received  by  the  plaintiff  from  A.  S., 
or  the  owner  of  the  ship  or  any  other  person  for  his 
behalf,  that  the  amount  of  the  necessaries  in  ques- 
tion were  chargeable  to  A.  S.  and  not  to  the  owner, 
was  a  letter  from  B.,  the  plaintiff,  bearing  date  10th 
March,  1840,  (a)  and  purporting  to  be  indorsed  with 
a  memorandum  signed  by  the  said  A.  S.,  {b)  and  which 
was  annexed  as  an  exhibit  in  the  cause. 


1842. 
9th  March. 

Tub 
Alexandbb. 


For  the  material  men,  Addams  contended. 
That  the  articles  for  which  the  action  had  been 
brought  were  in  their  nature  strictly  necessaries, 
and  although  it  was  alleged  in  the  owner's  reply  to 
the  act,  that  two  anchors  and  cables  were  on  board 
at  the  time,  non  constat  that  it  was  not  expedient, 
under  the  circumstances,  that  a  third  anchor  should 
have  been  supplied.  The  Alexander  was  a  vessel  of 
considerable  burthen,  and  at  the  time  when  the  an- 


(a)  Letter  from  B.,  the  owner  of  the  Alexander. 

Drobuk,  lOtb  March,  1840. 

"Gentlemen, — I  have  duly  received  yours  of  the  14th  ult.,  by 
which  I  observe  that  Captain  Sorenson  is  indebted  to  you  in  the  sum 
of  j£46  :  13  :  0.  I  have  nothing  to  do  with  the  payment  of  the  said 
amount,  as  I  know  that  my  ship  Alexander  has  never  got  any  of  the 
goods  mentioned,  but  the  Captain  says  he  bought  them  for  account 
of  Coulson  of  this  place.  The  said  Mr.  Sorenson  is  declared  a  bank- 
rupt, for  your  information.  I  am  highly  dissatisBed  by  being  de- 
manded to  pay  an  account  which  does  not  concern  me,  and  beg  you 
not  to  trouble  me  with  further  correspondence  on  the  subject.*' 

(6)  Indorsement  upon  the  owner's  letter,  purporting  to  be  signed 
by  A.  S. 

"  My  debt  to  you,  ;£46  :  13  :  0,  I  have  always  acknowledged,  but 
this  matter  does  not  concern  my  owner,  Mr.  J.  M.  Burchadt.  When 
I,  in  the  course  of  this  year,  was  constrained  to  surrender  my  estate 
to  the  Bankruptcy  Court,  I  at  the  same  time  notified  your  claim, 
and  you  will  derive  equal  privilege  with  the  other  creditors." 


The 

Almxahduu 
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i8«.       chor  and  cable  were  furnished  was  about  to  proceed 

9f&  Mmrek. 

upon  her  return  voyage  to  a  port  in  Norway,  It  was 
fairly  to  be  assumed  therefore  both  from  her  size  and 
the  voyage  in  which  she  was  engaged,  that  a  third 
anchor,  if  not  indispensably  requisite,  was  at  least 
not  superfluous  to  the  safe  navigation  of  the  ship; 
that  in  cases  of  salvage  claims  in  which  the  probable 
danger  of  the  vessel  saved  was  a  main  ingredient  in 
the  estimate  of  the  salvor's  services,  frequent  cases 
had  occurred  where  the  loss  of  a  third  anchor  on 
board  vessels  of  this  class  had  been  pleaded ;  and 
it  was  well  known  in  the  practice  of  the  Court 
that  great  consideration  had  been  generally  at- 
tached to  this  circumstance  in  the  judgment 
of  the  Court.  That  it  was  unnecessary  to  pursue 
this  point  further  in  the  present  instance,  for  this 
reason,  that,  looking  to  the  defence  which  had  been 
set  up  in  the  owner's  plea,  the  issue  in  the  cause  ap- 
peared to  be,  not  that  the  articles  were  unnecessary, 
but  that  they  had  been  supplied  to  the  master  on 
his  own  private  account,  and  not  for  the  use  and 
benefit  of  the  ship.  That  the  defence  thus  set  up 
rested  for  its  support  upon  the  single  testimony  of 
Sorenson,  the  former  master,  with  respect  to  whose 
evidence  it  was  to  be  noticed  that  it  was  the  evidence 
of  a  person  deposing  in  favour  of  his  own  brother- 
in-law,  and  was  directly  at  variance  with  his  own  ad- 
mission at  the  time,  and  also  with  the  documentary 
evidence  which  was  before  the  Court,  viz.  the  account 
which  had  been  sent  in  by  the  material  men  for 
the  articles  now  sued  for.  To  this  account  Sorenson 
had  himself  subscribed  his  name  as  a  voucher  for  its 
accuracy,  and  in  the  very  heading  of  it  the  account 
was  expressly  made  out  in  the  name  and  to  the  cre- 
dit of  the  owner  of  the  ship.     Lastly,  that  no  coUu- 
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sion  was  suggested,  nor  was  any  laches  imputable  to     g^f^^Maiek 

the  material  men  upon  the  present  occasion  ;  they j~ — 

had  supplied  the  goods  at  the  request  of  the  master,  Alexander. 
the  agent  of  the  owner,  and,  as  they  directly  swear, 
upon  the  understanding  that  they  were  for  the  ser- 
vice of  the  ship.  It  was  therefore  quite  sufficient 
to  fix  the  responsibility  upon  the  owner,  that  the 
articles  supplied  were  per  se  necessary  articles,  and 
such  as  it  was  fairly  within  the  scope  of  the  master's 
authority  to  order.  That  tradesmen  and  material 
men,  in  furnishing  supplies  to  a  ship,  were  not  bound 
to  look  beyond  this  consideration,  and  it  never  could 
be  expected  that  they  should  overhaul  a  vessel  for 
the  purpose  of  ascertaining  whether  she  was  really 
in  want  of  the  articles  ordered  or  not. 

For  the  owner,  Jenner,  contrct. 

Admitting  the  articles  in  question  to  have  been 
supplied  at  the  request  and  instance  of  the  former 
master,  it  was  still  incumbent  upon  the  plaintiff  in 
the  suit  to  show  not  only  that  they  were  bonA  Jide 
supplied  for  the  use  of  the  ship,  but  that  they  were 
actually  necessary  for  her  service  at  the  time  when 
they  were  ordered.  According  to  the  doctrine  laid 
down  by  Lord  Tenterden  in  his  work  on  shipping, 
it  was  upon  this  principle  alone,  that  the  liability 
of  owners  for  the  amount  of  goods  supplied  to  their 
masters  was  founded.  It  has  been  said  in  the  argu- 
ment for  the  material  men,  that  the  goods  supplied 
in  this  case  were,  in  their  nature,  strictly  necessary 
articles,  and  undoubtedly,  in  a  general  acceptation 
of  the  term,  it  could  not  be  denied  that  they  were 
so.  In  applying  the  term  necessary,  however,  to 
cases  of  this  kind,  the  term  must  be  taken  under 
limitation,  viz.  that  the  articles  were  necessary  at 
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1842.        the  particular  time  when  and  under  the  particular 

"  "^ '     circumstances  in  which  they  are  furnished.     For 

Alexander,  the  Sake  of  iUustration,  the  case  might  be  taken  of 
a  vessel  putting  into  port  after  a  storm,  with  the 
loss  of  her  anchors  ;  in  such  a  case  no  doubt  could 
be  entertained  that  a  fresh  supply  of  anchors  would 
be  strictly  necessary.  Could  it,  however,  for  a  single 
moment  be  contended,  that  an  indefinite  supply  of 
anchors  would,  in  such  a  case,  be  justifiable,  and 
that  the  owners  would  be  responsible  for  the  same, 
if  taken  on  board  by  the  master  ?  Unquestionably 
not ;  and,  in  its  application,  the  principle  was  the 
same,  whether  one  single  anchor,  or  fifty  anchors 
more  than  the  necessary  complement,  should  be 
taken  on  board.  How  far,  then,  did  this  principle 
attach  to  the  circumstances  of  the  present  case. 
The  plaintiffs  in  the  suit  contented  themselves  with 
the  mere  general  averment,  that  the  articles  were 
necessary  for  a  ship,  without  specifically  showing 
that  they  were  necessary  for  the  particular  ship 
now  proceeded  against.  They  had,  therefore,  failed 
in  discharging  themselves  of  that  proof  which  the 
law  required,  for  the  establishment  of  their  claim, 
and  upon  this  ground  alone  the  owner  of  the  Alex- 
ander would  be  entitled  to  be  dismissed.  But  the 
defence  upon  the  present  occasion  did  not  rest  upon 
the  mere  failure  of  proof  on  the  other  side.  It  was 
expressly  sworn  in  the  affidavits  before  the  Court, 
that  the  vessel  was  supplied  with  the  ordinary 
number  of  anchors,  viz.  with  the  same  number  with 
which  she  had  sailed  upon  her  former  voyages ;  it 
was  also  further  sworn  that  they  were  never  used 
nor  received  into  the  stores  of  the  vessel.  It  was 
clear,  therefore,  that  even  admitting  they  had  been 
ordered  by  the  master  as  for  the  service  of  the  ship, 
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the  master,  in  so  ordering  them,  had  exceeded  his 
authority,  and  could  not,  in  so  doing,  bind  the 
responsibility  of  his  employers.  This  was  the  prin- 
ciple of  the  maritime  law,  as  laid  down  by  Lord 
Tenterden,  and  the  same  principle  was  to  be  found 
in  the  practice  of  the  common  law  courts,  in  the 
analogous  cases  of  clothes  supplied  to  infants,  and 
goods  furnished  to  wives  living  apart  from  their 
husbands.  In  the  former  case,  if  proper  clothes 
are  supplied  to  an  infant  by  his  father,  any  others 
which  a  tradesman  may  think  proper  to  supply, 
would  not  be  considered  as  necessaries,  and  the 
father  would  not  be  liable  for  them.  It  is  encum- 
bent upon  a  tradesman,  before  he  tiiists  an  infant 
for  what  may  per  se  appear  necessary,  to  ascertain 
whether  he  is  sufficiently  provided  by  his  friends. 
Ford  V.  Fothergill,  Peake,  229;  S.C.  1  £^.211; 
Cock  V.  Denton,  C.  <§•  P.  114.  So  also  in  the  case 
of  a  wife  not  cohabiting  with  her  husband,  if  a 
tradesman  trusts  the  wife,  the  husband  is  only  liable 
for  what  may  be  strictly  necessaries  under  the  cir- 
cumstances, and  it  is  the  duty  of  the  tradesman  seek- 
ing to  charge  the  husband  for  the  amount,  to  make 
out,  by  proof,  that  he  is  actually  liable.  Waithman 
V.  Wakefield,  1  Campbell,  121  ;  Clifford  v.  Clifford, 
1  M.  ^  M.  102 ;  3  C.  ^  P.  15.  Lastly,  with 
respect  to  the  asserted  admission  of  the  master, 
that  the  owners  were  liable  for  the  articles  in  ques- 
tion, the  admission  was  directly  repudiated  in  the 
affidavit  of  Captain  Sorenson,  and  was  moreover  in- 
consistent with  the  act  of  the  material  men  them- 
selves, in  the  personal  demand  which  they  had  made 
upon  Captain  Sorenson  for  the  payment  of  the 
amount  in  question. 


1842. 
9tk  March, 

Tub 
Alexandeb. 
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1842.  Judgment. — Dr.  Lushimton. 

9th  March.  ^ 


This  is  a  proceeding  against  a  foreign  ship,  for  a 
Alexander,  sum  of  Hioney  alleged  to  be  due  for  the  supply  of 
an  anchor  and  cable  furnished  to  the  vessel  in  the 
month  of  July,  1835.  In  the  commencement  of 
the  suit,  an  appearance  was  given  for  the  owner 
under  protest,  and  the  jurisdiction  of  the  Court  was 
denied  upon  the  ground  that  the  cause  of  action 
originated  prior  to  the  passing  of  the  statute  3  &  4 
Vict.  c.  65,  and  that  the  statute  in  question  gave 
no  jurisdiction  when  the  cause  had  arisen  before 
the  passing  of  the  act.  The  protest  was  argued 
upon  a  former  court  day,  and  the  Court  was  of 
opinion,  that  under  the  provisions  of  the  act,  it 
was  competent  for  the  Court  to  adjudicate  in  the 
matter  in  question.  An  absolute  appearance  for 
the  owner  was  accordingly  directed,  and  the  case 
now  comes  before  me  upon  its  merits ;  and  as  it  is 
the  first  contested  case  which  has  arisen  under  the 
act,  I  have  felt  it  my  duty  to  give  my  best  attention 
to  the  facts  and  the  law  of  the  case,  as  they  present 
themselves  for  consideration.  Now  it  is  not  denied 
in  the  present  instance,  that  the  anchor  and  cable 
were  ordered  by  the  master,  and  put  on  board  the 
vessel  proceeded  against.  A  twofold  defence,  how- 
ever, has  been  set  up  by  the  owner,  against  the  claim 
of  the  material  men ;  in  the  first  place  it  has  been 
alleged  that  the  articles  in  question  were  supplied 
not  for  the  private  adventure  of  the  master  himself, 
and  upon  the  credit  of  the  owner ;  and,  secondly,  it 
is  alleged,  that  under  the  circumstances  of  the 
case,  they  were  altogether  unnecessary.  It  has 
been  said  by  the  counsel  for  the  material  men,  that 
the  necessity  has  not  been  put  in  issue  in  the  plead- 
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inffs  ;    but  I  cannot  agree  that  the  defence  upon       .^?^^-. 

1?  11  ,  .-n       11  1        1     1     .  Sth  March, 

this  ground  has  not  been  specincally  pleaded  ni  ,j,^^  — 
behalf  of  the  owners.  In  the  reply  to  the  act  on  Alexanueh. 
petition,  I  find  it  alleged  in  the  following  words, 
*'  And  he  further  alleged  that  the  said  ship  or  ves- 
sel was  not,  at  the  time  the  said  anchor  and  cable 
were  sent  on  board,  in  want  thereof,  she  being  fur- 
nished with  her  proper  number,  to  wit,  two  anchors 
of  the  respective  weights  of  lo  cwt.  and  12  cwt. 
&c.  &c."  And  agahi,  in  a  subsequent  part  of  the 
reply  it  is  set  forth  as  follows :  ^'  And  he  further 
alleged  that  the  said  anchor  and  cable  were  never 
used  on  board  the  said  ship,  nor  ever  taken  into 
the  stores  of  his  said  party,  &c.  &c/' 

The  statement  therefore  thus  set  forth  in  the 
owner's  reply  to  the  act  on  petition  directly  puts  in 
issue  the  fact  which  has  been  discussed  in  the  argu- 
ment, viz.  whether  the  articles  for  which  the  pre- 
sent suit  is  instituted  were  necessary  or  not  ?  In 
determining  the  case  then,  the  first  point  which  I 
have  to  consider  is,  whether  it  has  been  sufficiently 
proved  by  the  evidence  that  the  master  of  the 
Alexander,  at  the  time  he  gave  orders  to  the  plain- 
tiff for  the  anchor  and  cable,  ordered  them  upon 
his  own  private  adventure  and  account,  or  whether 
they  were  supplied  for  the  service  of  the  vessel  and 
upon  the  credit  of  the  owner.  If  the  fact  be  esta- 
blished as  alleged  by  the  owner,  viz.  that  the  mas- 
ter informed  the  plaintiff  at  the  time  the  order  was 
given  that  the  anchor  and  cable  were  to  be  supplied 
on  his  own  account,  and  not  for  the  use  of  the  ship, 
it  would  clearly  be  a  sufficient  defence  to  the  claim 
which  is  now  advanced  by  the  material  men.  For 
what  is  the  principle  upon  which  the  owner  of  a 
ship  is  made  responsible  for  necessaries  furnished  to 

vol-.  I.  2  b 
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1842.       the  ship  by  order  of  the  master  ?  it  is  this,  that  in 

Sth  March.         ^  i  /.    i  i  •         i  •        i 

J  -  —  the  employment  of  the  ship  the  master  is  the  agent 

Alexander,  of  the  owner,  and  his  character  and  situation  fur- 
nish a  presumption  that  he  has  authority  from  the 
owner  to  take  all  measures  that  may  be  necessary 
for  rendering  the  employment  of  the  vessel  efficient 
and  beneficial  to  his  employer. 

But  if  the  tradesmen  or  material  men  are  dis- 
tinctly informed  that  the  articles  ordered  are  not  for 
the  use  of  the  ship,  but  for  the  account  and  on  the 
credit  of  the  master  only,  the  whole  legal  h)rpotheses 
upon  which  the  liability  of  the  owner  depends  is 
gone.  In  law,  therefore,  the  first  defence  that  is  set 
up  against  the  demand  of  the  plaintiff  in  this  suit  is 
well  founded  if  it  be  supported  in  fact.  Upon  the 
facts  of  the  case  then  how  does  the  matter  rest? 
Now  looking  to  the  facts  I  must  observe  that,  d 
priori,  the  statement  set  up  is  not  very  consistent 
with  probability — it  is  not  very  probable,  although 
it  might  be  possible,  that  an  anchor  or  cable  should 
have  been  taken  by  the  master  of  this  vessel  as  an 
article  of  mere  merchandize;  and  it  is  still  less 
probable  that  the  material  man  in  this  country 
should  have  trusted  a  foreign  master  disclaiming  the 
liability  of  his  owners,  and  assist  his  private  specu- 
lation in  such  articles  of  merchandize. 

But  if  such  a  transaction  be  ^  priori  improbable, 
the  improbability  is  still  further  increased  by  a  re- 
ference to  the  very  first  document  in  the  cause,  viz. 
the  account  rendered  at  the  time  by  the  material 
men,  of  which  a  copy  is  annexed  to  Mr.  Mitchel- 
son's  affidavit.  The  account  so  rendered  is  made 
out  against  the  owner,  and  is  signed  by  Sorenson 
himself,  the  master  of  the  vessel.  Now  if  the 
owner's  version  of  the  transaction  be  true,  Messrs. 
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Mitchelson  were  guilty  of  what  may  be  termed  a        i^^. 

fraud ;  for  having  given  credit  to  the  master  solely, f^^~~~ 

they  would  now  seek  to  charge  the  owner  with  the  Alexander. 
debt,  against  all  conscience  and  fair  dealing.  This 
is  not  hastily  to  be  presumed,  and  it  cannot  escape 
the  observation  of  the  Court,  that  although  the 
master  of  this  vessel  was  a  foreigner,  he  would  not 
have  been  so  incautious  as  to  sign  a  document, 
which,  according  to  his  present  account,  was  the 
very  reverse  of  the  truth. 

It  has  been  argued  by  the  counsel  for  the  owner 
of  the  Alexander,  that  it  is  not  to  be  inferred  neces- 
sarily from  the  document  in  question  that  the  owner 
of  that  vessel  was  to  be  solely  charged ;  but  this  is 
immaterial  to  the  decision  in  the  case,  for  in  law  both 
the  owner  and  the  master  may  be  responsible,  not 
jointly,  but  severally,  and  the  material  man  may 
bring  his  action  against  either  of  them.  The  next 
document  is  the  letter  addressed  to  Capt.  Sorenson, 
the  then  master,  upon  the  5th  of  May,  1837,  by  the 
Messrs.  Mitchelson,  calling  upon  the  master  for 
payment.  It  is  in  these  words :  "  We  have  been  for 
a  long  time  past  expecting  a  remittance  from  you, 
for  the  amount  of  anchor  and  chain  supplied  in 
July,  1835,  two  years  since :  amnt.  cf  46  13^.  Od. 
If  not  immediately  paid  we  shall  be  obhged  to  send 
the  account  to  our  agent  in  Norway  to  recover  the 
same,"  &c.  This  document  has  been  much  rehed 
on  by  the  owner  in  support  of  his  statement,  but 
in  my  opinion,  per  se,  it  goes  very  little  way,  and 
for  the  reason  I  have  already  stated,  viz.  that  the 
master  was  liable  to  the  articles  supplied  as  well  as 
the  owner.  But  contrasting  this  document  with 
the  account  itself,  I  think  it  is  impossible  to  con- 
clude, from  the  perusal  of  its  contents,  that  credit 

2  b2 
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mMarch,     ^^^  given  personally  to  the  master,  without  any 
j„g         reference  to  the  owner.     With  respect  to  the  letter 

Ai.iXANDKR.  bearing  date  the  10th  of  November,  1840,  addressed 
by  the  owner  to  Messrs.  Mitchelson,  it  is  to  be  ob- 
served, that  it  is  a  mere  disclaimer  on  the  part  of 
the  owner,  and  whether  it  be  true  or  false  it  cannot 
affect  the  case,  inasmuch  as  the  liability  of  the  owner 
does  not  depend  upon  anything  he  may  have  done 
since,  but  upon  what  was  actually  done  at  the  time 
when  the  anchor  and  cable  were  supplied.  With  a 
similar  observation  I  may  dismiss  the  memorandum 
or  indorsement  of  the  master.  A  bankrupt  assum- 
ing a  debt  in  exoneration  of  his  brother-in  law  is  no 
evidence  upon  which  any  Court  could  rely,  and  this 
too  five  years  after  the  transaction  had  occurred. 
Upon  the  documentary  evidence  then  which  is  be- 
fore the  Court  I  am  perfectly  satisfied  that  it  does 
not  support  the  first  ground  of  defence  which  is  put 
forward  by  the  owner  of  this  vessel. 

What  then  is  the  evidence  upon  the  affidavits 
which  have  been  introduced  by  the  owner  in  sup- 
port of  this  part  of  his  case.  In  the  first  place  there 
is  the  aflSdavit  of  Mr.  Burchardt,  the  owner  himself, 
but  this  evidence  does  not  materially  advance  the 
case,  for  the  concealment  of  the  master  from  his 
employer  as  to  the  purchase  of  the  anchor  and  cable 
cannot  affect  the  question  to  whom  credit  was  given. 
The  same  observation  applies  to  the  affidavits  of 
Sprone  the  boatswain,  and  Larsen  the  mate,  both  of 
whom  depose  to  the  behef  that  the  anchor  and  cable 
were  carried  out  in  a  subsequent  voyage  and  dis- 
posed of  by  Sorenson,  the  master,  in  the  port  of 
Havre-de-Grace.  The  mate,  it  is  true,  also  swears  to 
an  understanding  on  his  part  that  they  were  pur- 
chased for  the  master's  own  account  and  use,  but 
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this  is  no  evidence  of  the  fact  itself  whether  they     e«/»  Ma^A. 
were  so  purchased  or  not.     Lastly,  there  is  the  affi-  — ~~ — 
davit  of  Sorenson,  the  former  master;  and  if  his    Alexandbb. 
evidence  stood  wholly  uncontradicted,  it  might  go 
far  to  establish  the  defence  set  up,  but  look  at  the 
evidence  on  the  other  side. 

Mr.  Mitchelson,  sen.,  in  his  affidavit  says,  "  that 
repeated  applications  for  payment  have  been  made, 
not  only  to  Burchardt,  the  owner  of  the  said  ves- 
sel, but  also  to  Abraham  Sorenson,  his  brother-in 
law,  as  agent  for  the  said  owner,  &c.  &c."  The 
second  affidavit,  sworn  to  by  Mitchelson,  jun.,  di- 
rectly contradicts  Sorenson,  the  master,  and  also 
the  statement  set  forth  in  the  reply  to  the  act  on  peti- 
tion, "  that  when  Sorenson,  her  then  master,  pur- 
chased the  anchor  and  cable  and  other  articles  set 
forth  in  the  account,  he  informed  the  said  M.  the 
younger,  that  the  same  were  not  for  the  use  of  the 
ship :  this  contradiction  is  confirmed  by  a  further  affi- 
davit of  Forbes,  the  clerk  in  the  service  of  the  Messrs. 
Mitchelsons  at  the  time  the  articles  were  purchased, 
and  who  expressly  swears  that  the  said  S.  the  mas- 
ter, when  he  called  at  the  counting-house  of  Messrs. 
M.  for  the  purpose  of  obtaining  the  account,  was 
referred  to  the  deponent,  and  that  he  expressly  ad- 
mitted to  the  deponent  that  the  said  articles  had 
been  supplied  for  the  use  of  the  ship,  and  were 
chargeable  against  the  owner  thereof."  Under  these 
circumstances  it  is  impossible  to  doubt  the  conclu- 
sion to  which  the  Court  must  come.  In  support  of 
the  owner's  version  of  the  transaction  there  is  the 
evidence  of  the  former  master  alone,  whilst  on  the 
other  side  the  statement  of  the  material  men  is  borne 
out  by  the  probability  of  the  transaction  itself,  the 
documentary  evidence  in  the  cause,  and  the  testi- 
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1842.        mony  of  three  witnesses,  whose  credit  or  veracity  is 
in  no  degree  subject  to  impeachment.     I  am  there- 


AuxAsm.  fore  clearly  of  opinion  that,  upon  the  first  ground  of 
defence  set  up  by  the  owner  of  this  vessel  against 
the  demand  of  the  material  men,  there  is  a  complete 
failure  of  proof  in  the  present  instance. 

The  second  defence  set  up  by  the  owner  now  re- 
mains to  be  considered,  viz.  that  the  anchor  and 
cable  were  unnecessarily  supplied  under  the  circum- 
stances of  the  case ;  and  in  approaching  this  part  of 
the  question  I  greatly  regret  that  in  the  rejoinder  of 
the  material  men  no  notice  should  have  been  taken 
of  the  averment  upon  this  point  distinctly  set  forth 
by  the  owner  in  his  reply  to  the  act  on  petition. 
The  denial  of  the  necessity  is  altogether  unnoticed 
in  the  rejoinder,  as  if  it  were  wholly  immaterial ; 
whereas,  in  my  opinion,  it  is  a  most  important  aver- 
ment, involving  a  grave  question  of  law  ;  and  here 
I  may  observe  that  when  the  recent  statute  con- 
ferred upon  this  Court  a  jurisdiction  in  these  matters, 
or  rather  perhaps  re\ived  an  ancient  jurisdiction  long 
prohibited,  it  never  was  nor  could  be  intended  to 
alter  the  law,  but  merely  to  give  a  new  remedy  which 
was  rendered  necessary  in  the  peculiar  cases  of 
foreign  ships,  and  which  is  confined  to  that  necessity. 
I  will  state  in  one  sentence  what  I  apprehend  to  be 
the  condition  necessarily  imposed  upon  the  Court.  It 
is  this :  that  the  Court  must  not  make  the  owners  of  a 
foreign  ship  liable  for  the  supply  of  any  articles  for 
which,  under  similar  circumstances,  if  resident  here, 
they  would  not  be  responsible  in  a  Court  of  Common 
Law. 

I  believe  that  upon  this  subject  there  is  no  real 
distinction  between  that  law  and  the  law  maritime. 
In  common  parlance  it  is  said  that  the  owners  shall 
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be  responsible  for  necessaries  furnished  to  the  ship ; 
but  if  an  erroneous  meaning  be  put  upon  the  word 
necessaries,  great  confusion  will  ensue.  In  one  sense 
an  anchor  and  cable  is  a  necessary,  for  a  ship  cannot 
sail  in  safety  without  them,  but  it  does  not  therefore 
follow  that  at  all  times  or  at  any  particular  time  a 
new  anchor  and  cable  or  several  are  necessary  for 
the  use  of  a  ship ;  it  is  not  sufficient  to  say  that  they 
are  necessaries,  but  they  must  be  necessary  at  the 
time  and  under  existing  circumstances  in  the  sense 
that  the  law  requires.  In  order  to  ascertain  the  strict 
legal  acceptation  of  the  term  necessary,  I  must  now 
advert  to  the  authority  of  reported  cases  upon  the 
point.  The  first  authority  is  the  case  of  Webster  v. 
Seekamp,  4  B.  c^-  Aid.  352.  The  case  was  an  action 
of  assumpsit,  brought  by  the  plaintiffs,  who  were 
brass-founders  at  Liverpool,  to  recover  the  amount 
of  their  bill  for  coppering  a  ship,  of  which  the  de- 
fendants, who  resided  at  Ipswich,  were  owners.  In 
September,  1839,  the  vessel  was  at  Liverpool,  bound 
on  a  voyage  to  Newfoundland  and  the  Mediterra- 
nean ;  the  captain  of  the  ship  ordered  the  plaintiffs 
to  copper  her ;  and  it  was  proved,  that  although  it 
was  extremely  useful  to  copper  vessels  bound  to  the 
Mediterranean,  it  was  not  absolutely  necessary,  for 
many  vessels  went  there  without  being  coppered. 
At  the  trial  of  the  case,  before  Best,  J.,  at  the  Lon- 
don sittings  before  Michaelmas  term,  it  was  con- 
tended that  the  owner  of  a  ship  was  liable  only  for 
contracts  made  by  the  captain  in  respect  of  stores  or 
repairs  that  were  absolutely  necessary,  and  therefore 
that  the  defendants  were  not  liable.  The  learned 
judge  left  it  to  the  jury  to  say  whether  the  copper- 
ing was  useful  and  proper  for  a  vessel  about  to  pro- 
ceed on  a  voyage  to  Newfoundland  and  the  Mediter- 
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Sth  March. 
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L  ^^'  L  ranean,  and  whether  it  were  such  as  a  prudent  owner 
— j^^  himself  would  have  ordered  if  present.  The  jury 
Alxxandse.  found  that  it  was,  and  the  plaintiffs  obtained  a  verdict 
A  new  trial  was  moved  for,  and  a  rule  nisi  having 
been  obtained,  in  Michaelmas  term  the  rule  was 
argued,  when  Lord  Chief  Justice  Abbot,  in  deliver- 
ing the  judgment  of  the  Court,  observed  to  the  fol- 
lowing effect.  "  The  general  rule  is,  that  the  mas- 
ter may  bind  his  owners  for  necessary  repairs  done, 
or  supplies  provided  for  the  ship.  It  was  contended 
at  the  trial  that  this  liability  of  the  owners  was  con- 
fined to  what  was  absolutely  necessaiy.  I  think 
that  rule  too  narrow,  for  it  would  be  extremely  dif- 
ficult to  decide,  and  impossible  in  many  cases,  what 
is  absolutely  necessary.  If,  however,  the  jury  are 
to  inquire  only  what  is  necessary,  there  is  no  better 
rule  to  ascertain  that,  than  by  considering  what  a 
prudent  man,  if  present,  would  do  under  circum- 
stances in  which  the  agent,  in  his  absence,  is 
called  upon  to  act.  I  am  of  opinion,  that  whatever 
is  fit  and  proper  for  the  service  on  which  a  vessel 
is  engaged,  whatever  the  owner  of  that  vessel  as  a 
prudent  man  would  have  ordered  if  present  at  the 
time,  comes  within  the  meaning  of  the  term  'neces- 
sary,' as  applied  to  those  repairs  done,  or  things 
provided  for  the  ship  by  order  of  the  master,  for 
which  the  owners  are  liable.''  He  was,  therefore, 
of  opinion,  that  the  case  had  been  properly  left  to 
the  jury,  and  that  the  rule  ought  to  be  discharged. 
Mr.  Justice  Bayley  was  of  the  same  opinion ;  so  also 
was  Mr.  Justice  Best,  who  expressed  himself  in  these 
words  :  "  The  mode  of  ascertaining  what  repairs 
are  proper  or  necessary,  is  to  ask  what  a  prudent 
owner  himself  would  do  if  present.  The  case  of 
Carey  v.  White  is  very  distinguishable  from  the  pre- 
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sent,  for  there  money  was  supplied  to  the  captain,        '^^2. 

-     ,         ,       -       ,  •'  .  r  ,     .  .        *  '        Sth  March, 

and  he  had  tlie  opportunity  of  applynig  it  to  any tjt^ 

purpose  which  he  thought  proper,  which  is  a  very    Alexander. 
different  case  from  that  of  necessary  repairs  done 
to  a  ship." 

The  principle  which  I  extract  from  this  case,  is 
very  clearly  laid  down,  and  is  also  simple,  just,  and 
consonant  with  the  interests  of  all  parties,  such 
principle  being,  in  the  words  of  Mr.  Justice  Best, 
"  what  a  prudent  man  would  do  if  he  were  present." 

The  case  of  Webster  v.  Seekamp,  to  which  I 
have  thus  far  adverted,  it  must  be  noticed,  applies 
more  immediately  to  repairs  and  articles  furnished, 
and  is  not  directly  applicable  to  an  advance  of 
money  alone.  Upon  the  latter  point,  however, 
two  authorities  are  to  be  met  with  in  Lord  Chief 
Justice  Abbot's  Treatise  on  Shipping,  and  the  result 
of  those  authorities,  in  the  words  of  that  learned 
judge,  is  stated  to  the  following  effect.  In  page 
116,  he  says,  "that  in  order  to  constitute  a  demand 
against  the  owners,  it  is  necessary  that  the  supplies 
furnished  by  the  master's  orders  should  be  reason- 
ably fit  and  proper  for  the  occasion,  or  that  money 
advanced  to  him  for  the  purchase  of  them  should 
at  the  time  appear  to  be  wanting  for  that  purpose. 
The  contrary,  in  either  case,  would  furnish  a  strong 
presumption  of  fraud  and  collusion  on  the  part  of 
the  creditors."  Again,  after  stating  at  considera- 
ble length  the  case  of  Gary  v.  White,  he  concludes 
with  the  following  observations:  "This  case,  whilst 
it  establishes  the  principle  of  the  personal  responsi- 
bihty  of  the  owners,  shows  also  that  the  creditor 
is  required  to  prove  the  actual  existence  of  the 
necessity  of  those  things  which  give  rise  to  his 
demand.    The  authority  of  the  master  is  to  provide 
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8<A  Mar  h     ^^^^essaries ;  if,  therefore,  a  person  trusts  him  for 

^Tn«        things  not  necessaries,  he  trusts  him  for  that  which 

Alexander,  it  is  uot  withiu  the  scope  of  his  authority  to  provide, 
and  consequently  has  no  right  to  call  upon  his 
principal  for  payment.  In  the  words  of  Lord  Ellen- 
borough,  "  the  money  supphed  must  not  be  under- 
stood of  an  indefinite  supply  of  cash,  which  the 
master  may  dissipate,  but  only  such  as  is  warranted 
by  the  exigency  of  the  case,  as  for  the  payment  of 
duties  or  other  necessary  purposes."  Many  other 
cases  may  also  be  cited,  in  which  this  principle  is 
illustrated  at  great  length,  but  it  is  not  necessary 
for  me  to  go  through  them  minutely.  There  is 
the  case  of  Robinson  v.  Lyall,  reported  in  the 
seventh  volume  of  Price's  Reports,  p.  592,  in  which 
case  the  action  was  brought  to  recover  a  sum  of 
money  furnished  to  the  master  by  a  ship  chandler 
at  Portsmouth,  to  pay  seamen's  wages  and  other 
debts  contracted  by  the  master  for  necessaries 
for  the  use  of  the  ship  whilst  in  the  port  of  Ports- 
mouth, and  the  Court  of  Exchequer  held  that,  so 
far  as  the  money  was  proved  to  have  been  ad- 
vanced necessarily,  the  owners  were  liable.  I  have 
also  referred  to  the  case  of  Rocher  v.  Busher,  1 
Starkie,  p.  27,  in  which  case  the  judgment  of  Lord 
Ellenborough  contains  a  repetition  of  the  doctrine 
laid  down  by  Lord  Tenterden.  ''  In  strictness,"  he 
says,  '^a  claim  of  this  kind  is  limited  to  articles 
supplied  through  necessity;  but  where  the  same 
necessity  exists,  money  may  be  supplied  as  well 
as  goods,  and  the  amount  recovered,  &c."  That 
was  a  case  of  money  advanced,  as  was  also  the 
case  of  Palmer  v.  Gooch  {a).  The  effect  of  these 
cases   is   exactly  the   same,   viz.   that  the  money 

(a)  2  Starkie,  428. 
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advanced  must  be  proved  to  be  strictly  necessary     g^^^^^;.  ,^ 
for  the  use  and  service  of  the  ship.     What,  then,  is —  -  — 

i  HE 

the  distinction  laid  down  by  the  learned  judges  Alexamdeb. 
between  the  two  cases  of  repairs  and  necessaries  fur- 
nished and  money  advanced  ?  In  both  cases  I 
apprehend  that  it  is  equally  incumbent  upon  the 
party  setting  up  the  claim  to  establish  the  existence 
of  a  necessity ;  the  only  difference  is  in  the  extent 
of  the  proof  required.  In  following  out  autho- 
rities, I  have  looked  to  see  what  is  the  opinion  of  a 
very  learned  writer  upon  American  law,  and,  in  his 
treatise  upon  Principal  and  Agent,  Mr.  Justice  Story 
expresses  himself  in  the  following  terms  : — "  The 
authority  of  the  master  as  to  tlie  repairs  of  a  ship, 
even  in  a  foreign  port,  is  limited  to  necessary  repairs, 
by  which  we  are  not  to  understand  such  repairs 
only  as  are  indispensable  for  the  safety  of  a  ship  or 
the  prosecution  of  the  voyage,  but  such  as  are  rea- 
sonably necessary  under  the  circumstances  of  the 
case."  The  doctrine  thus  laid  down  in  no  degree 
militates  against  our  own  legal  authorities.  The 
only  case  which  has  come  to  my  knowledge  in 
which  a  contrary  doctrine  appears  is  the  case  of 
Craigie  v.  Ogilvy  and  Izitt,  which  was  decided  in 
Scotland  in  the  year  1807,  whilst  the  Admiralty 
Court  in  that  country  existed.  In  that  case,  the 
owners  of  the  Olive  Branch  were  sued  by  a  ship- 
master in  Montrose,  who,  at  a  port  in  Norway,  had 
furnished  at  the  desire  of  the  master  of  the  Ohve 
Branch,  a  cable  of  the  value  of  <£36.  The  defence 
to  the  action  was  that  no  cable  was  necessary,  and 
the  question  was  raised,  whether  necessity  must  be 
proved  in  such  a  case.  In  deciding  the  case  the 
Judge  Admiral  recognised  a  distinction  between  the 
furnishing  of  naval  stores  and  the  loan  of  money ; 
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1842.        holdini;  it  requisite,  in  the  latter  case,  only  to  look 

Bth  March.  O  1  ;,  ,  .!/... 

- to  the  necessity.     He  also  recognised  a  distinction 

Alexandir.  between  articles  of  ordinary  use  and  necessary  to 
the  vessel's  safety,  and  articles  manifestly  super- 
fluous and  mere  luxuries,  as  a  Turkey  carpet,  ex- 
empli gratia,  for  the  cabin.  He  repelled  the  defences, 
reserving  all  question  between  the  owner  and  the 
shipmaster.  Now  so  far  as  the  case  of  Craigie 
V.  Ogilvy  would  have  any  operation,  it  would  tend 
to  establish  a  distinction  between  the  supply  of 
necessaries  for  the  ship  and  the  advance  of  money, 
but  that  case  is  wholly  unsupported,  and  although, 
to  a  certain  extent,  founded  in  good  sense,  I  cannot 
allow  the  decision  to  have  any  weight  against  a 
whole  current  of  higher  authorities  in  the  English 
law.  To  this  extent  I  agree  with  the  decision  in 
the  case  of  Craigie  v.  Ogilvy,  that  in  the  case  of  an 
anchor  and  cable  supplied  to  a  vessel,  a  less  degree 
of  evidence  might  suffice  to  prove  the  existence  of 
a  necessity  than  would  be  required  in  the  case  of  a 
loan  of  money,  but  I  cannot  divest  myself  of  the 
conviction  that  some  evidence  is  necessary.  The 
principle  of  law,  in  casting  the  onus  probandi  upon 
the  plaintiff,  is  founded  upon  great  and  impor- 
tant principles  of  justice,  and  the  rules  resulting 
therefrom  are  framed  with  wisdom  to  remedy  great 
abuses.  To  charge  one  man  for  articles  supplied 
to  another  is,  primA  facie,  contrary  to  natural  law. 
But  when  such  party  is  trusted  by  the  party  charged, 
and  where  the  relation  of  agent  and  principal  is 
constituted,  it  is  perfectly  reasonable  to  affix  the 
responsibility  upon  the  principal,  more  especially 
when  such  responsibility  is  restricted  by  requiring 
the  creditor  to  use  proper  diligence  in  ascertaining 
that  the  articles  supplied  were  necessary  and  such 
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as  the  owner  himself,  if  present,  would  have  ordered,     q/a  MarcA 

Do  the  facts  of  the  present  case  then  bring  the  j^    ' 

plaintiffs  within  the  rules  and  principles  that  have  Alexander. 
been  thus  laid  down  ?  The  material  men  have 
contented  themselves  with  simply  stating  the  nature 
of  the  articles  supplied,  and  the  defence  that  has 
been  set  up  by  the  owner  has  been  wholly  uncon- 
tradicted by  any  evidence  on  behalf  of  the  material 
men.  Although  it  would  have  been  difficult,  at  the 
present  moment,  for  the  material  men  to  have 
supplied  evidence  as  to  the  precise  state  and  con- 
dition of  the  vessel  when  the  articles  in  question 
were  supplied,  there  would  have  been  no  difficulty 
to  have  proved  by  evidence  of  persons  acquainted 
with  nautical  affairs  and  engaged  in  voyages  of  this 
description,  that  a  third  anchor  and  cable  were 
articles  such  as  a  prudent  owner  would  have  sanc- 
tioned. No  such  evidence  is  produced  in  the  present 
instance,  and  although  some  suggestions  have  been 
thrown  out  by  the  counsel  for  the  material  men  in 
arguing  the  case,  that  in  causes  of  salvage  intima- 
tions have  been  made  by  the  Court  as  to  the  pro- 
priety of  vessels  being  furnished  with  three  anchors, 
I  cannot,  in  the  absence  of  all  evidence  upon  the 
point,  take  upon  myself  to  determine  what  is  the 
proper  number  of  anchors  and  cables  which  ought 
to  have  been  on  board  this  vessel  under  the  circum- 
stances of  the  present  case. 

What  then  is  the  conclusion  to  which  I  must  come  ? 

In  the  first  place,  I  must  observe  that  the  onus 
probandi  rests  with  the  plaintiffs,  and  such  onus  has 
been  altogether  deserted  in  the  present  instance. 
Upon  the  other  side,  it  is  distinctly  sworn  in  the 
affidavits  of  the  master,  the  mate,  and  seamen  on 
board  the  vessel,  that  she  was  supplied  with  the 
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1842.       proper  number  of  anchors  and  cables^  and  that  the 
stoforc^.     art{(*i^s  ii^  question  were  of  no  service   and  were 

The        never  used. 

I  am,  therefore,  of  opmion  that  I  am  bound  to 
pronounce  that  the  plaintiff  has  failed  in  the  proof 
of  his  case,  and  that  the  owner  in  Norway  has 
established  his  defence,  and  this  to  the  ftillest 
possible  extent,  inasmuch  as  he  has  proved  the 
negative  when  the  plaintiffs  were  bound  to  prove 
the  affirmative.  Under  these  circumstances,  I  must 
accompany  my  decision  with  the  costs,  but  these 
must  be  limited  to  the  present  suit.  With  respect 
to  the  former  protest  eacli  party  must  pay  their  own 
costs. 


I6th  March, 


THE  SOPHIE.     GusTAvus. 


Under  the  JN  this  case,  the  Sophie,  a  foreign  vessel  (a),  having 
rieTsu'ppMtS'  encountered  damage  in  proceeding  from  the  port 
ihl^'TdvLwof  ^^  Liverpool  on  her  homeward  voyage,  the  master, 
money  may  be  wlio  was  also  a  part  owner,  was  compelled  to  put 
to  bring  the  back  to  Liverpool  for  repairs  ;  being  without  funds, 
prrviTionrof**^  ^e  applied  to  a  mercantile  firm  in  Liverpool  for 
&Vth  Victoria,  assistance,  and  advances  were  made  amounting  to 
The  Court,  the  sum  of  c£l33.  The  vessel  was  subsequently 
be  satisfied  that  arrested,  and,  no  bail  being  given,  the  usual  defaults 
weTwaS?  ^^^^  granted,  and  the  Court  was  now  moved  by  the 
and  that  the      Queen's  Advocate  to  sign  the  primum  decretum. 

money  was  i       •      i         i 

bon^fidead-  In  the  accouut  brought  m  by  the  parties,  by  whom 
pS?poseofpro.  the  advauces  were  made,  it  appeared  that  some  of 
""Tmotion  for  the  items  were  for  money  advanced  to  the  master 
a  primum  decrc-  personally  for  the  service  of  the  ship. 

turn  for  the  sale  tr  ^  r 

of  a  foreign 

ship,  where  (a)  Vide  the  case  of  the  Sophie,  ante,  p.  326. 
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Per  Curiam.  i842. 

I  have  observed  in  a  recent  case(^),  and  I  wish  -    '    -^""^  *- 
it  to  be  distinctly  understood,  that  in  all  these  cases       Sophie. 
I  never  can  make  a  ship  responsible  for  advances  money  had 

D66D  RQVaDCfid 

and  supplies  for  which  the  owner  himself,  if  he  to  the  master, 
were  in  this  country,  would  not  be  responsible.     It  partner,**** 
is  absolutely  necessary,  when  the  owner  is  abroad,  gil^j}^vw until 
to  prove  not  only  that  the  articles  supplied  were  «» affidavit 
necessaries,  but  that  they  were  actually  wanting  for  broughtin, 
the  service  of  the  ship  at  the  time  when  they  were  SSoney  wi*  **** 
made.      The  technical  meaning  of  the  term  neces-  [^J  n***^  ^^^ 
saries  I  have  already  explained,  as  strictly  applying  purpoiesofthe 
to  anchors,   cables,  rigging,  and  matters   of  that     ^^' 
description ;  at  the  same  time,  I  consider  myself  at 
liberty  to  enlarge  the   term   necessaries  so  as  to 
include  money  expended  upon  necessaries ;  but,  in 
such  cases,  I  must  be  satisfied  that  the  necessaries 
were  wanting,  and  that  the  money  was  bond  fide 
advanced  for  the  purpose  of  procuring  them.     In 
the  present  case,  no  difficulty  occurs  with  respect  to 
the  greater  portion  of  the  advances  specified  in  the 
account  the  master,  who  is  also  the  owner  of  the 
vessel,  having  made  himself  personally  responsible  by 
giving  the  order.      A  difficulty,  however,  does  arise 
with  respect  to  the  money  which  is  stated  to  have 
been  advanced,  because  it  constitutes  a  claim  in  the 
nature  of  a  debt ;  and  although  the  owner  may  be 
liable  at  law,  it  never  could  have  been  the  intention  of 
the  legislature  in  passing  the  act  3  &  4  Vict,  to  give 
to  this  Court  a  jurisdiction  to  make  the  ship  respon- 
sible for  a  common  debt.    I  must,  therefore,  require 
a  further  affidavit  to  be  made,   stating  that   the 
money  was  advanced  for  the  necessary  purposes  of 
the  ship,  before  I  sign  this  decree. 

(a)  Vide  the  Alexander,  ante^  p.  360. 
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On  a  subsequent  day  an  affidavit  was  brought  i 
to  this  effect,  and  the  Court  signed  the  primum 
decretum. 


16lib  Murek. 

In  proceed- 
ings in  the 
Court  of  Ad- 
miralty, when 
interrogatoriet 
are  out  into  the 
hands  of  the 
examiner,  and 
no  notice  is 
given  at  the 
time  of  any 
intentbn  to 
administer  ad- 
ditional interro- 
gatories, the 
examiner  is  not 
bound  to  detain 
the  witness  for 
twenty-foar 
hours  after  his 
examination  is 
completed. 

Application 
to  have  a  wit- 
ness reproduced 
who  had  left 
London  for 
Liverpool  im- 
mediately upon 
the  completioQ 
of  his  examina- 
tion, refused. 


THE  GIPSEY. 

TN  this  case  a  witness  was  produced  and  inter- 
rogatories were  dehvered  to  the  examiner,  no 
notice  being  given  to  the  examiner  that  further  in- 
terrogatories were  intended  to  be  administered. 
The  witness  left  London  for  Liverpool  immediately 
upon  the  completion  of  his  examination  by  the 
examiner.  The  proctor  for  the  party  administering 
the  interrogatories  applied  to  have  the  witness  re- 
produced for  the  purpose  of  administering  further  in- 
terrogatories, upon  the  ground  that  he  should  have 
been  kept  in  London  for  twenty-four  hours  after  his 
examination,  within  which  time  the  further  inter- 
rogatories had  been  tendered. 

Per  Curiam. 
I  am  not  aware  of  any  rule  in  this  Court,  that 
when  interrogatories  are  put  into  the  hands  of  the 
examiner,  and  no  notice  is  given  at  the  time  of  any 
intention  to  administer  additional  interrogatories, 
the  examiner  is  bound  to  detain  the  witness  for 
twenty-four  hours  after  his  examination  is  com- 
pleted. I  shall  make  no  order  for  the  reproduc- 
tion of  this  witness,  and  if  the  party  making  the 
application  wishes  to  examine  him  he  must  bring 
liim  up  at  his  own  expense. 
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THE  MASSACHUSETTS.     Pritchard.  imTp^u. 

T^HIS  was  a  cause  of  collision  promoted  by  the  Collision  oc- 

owners   of  the   Bullfinch    under   the   circum-  dragJiogo?ihr 
stances   fully  noticed  in   the  observations  of  the  Sll^'ing*^' 
Court.     The  Court  was  assisted  by  Trinity  Masters.  *e«^i.ibe 

•^  *'  anchor  being  too 

For  the  owner  of  the  Bullfinch,  Haggarel.  ship.  *****  ^ 

The  owners 

Addamsy  contra.  ?^  the  damag- 

'  log  ship  not 

Dr.  Lushington,  addressing  Trinity  Masters.      res^^LbiiiiJ'by 
It  is  incumbent  upon  me  to  trouble  you  with  a  hatingliLnsed 
few  observations  as  the  ultimate  decision  of  this  case  Ppojo^  *><>««* 

at  the  time, 

must  depend  on  the  consideration  of  all  the  cir-  under  the  wo- 
cumstances.  There  is,  I  lament  to  say,  great  dis-  statute 6  Geo.  4. 
crepancy  in  the  evidence,  but  I  rely  upon  your  nouic'^forr*^" 
assistance  for  the  explanation  of  the  nautical  pro- 
babilities in  order  to  arrive  at  a  sound  conclusion. 
The  facts  themselves  lie  in  a  narrow  compass.  The 
statement  of  the  party  proceeding  in  the  cause  is 
this  : — That  having  dropped  down  the  river  with  the 
tide,  the  Bullfinch  was  at  anchor  or  was  in  the  act  of 
anchoring  off  Pitcher's  Point,  when  the  Massachu- 
setts, a  brig  of  300  tons,  was  seen  coming  up  the  river 
in  tow  of  a  steamer  ;  that  the  steamer  cast  her  off,  as 
she  attempted  to  come  to  an  anchor,  but  the  anchor 
not  holding  she  drove  against  the  bows  of  the  Bull- 
finch and  occasioned  the  damage  in  question.  It  is 
also  further  stated,  that  when  the  two  vessels  were  en- 
tangled together,  the  master  of  the  Bullfinch  called 
out  to  the  master  of  the  brig  to  cut  away  a  lanyard, 
which  he  refused  to  do,  or  to  permit  any  other  person 
to  do  so.  This  is  the  statement  of  the  Bullfinch.  On 
the  other  hand,  the  statement  of  the  Massachusetts 
is,  that  so  far  from  the  Bullfinch  being  at  anchor  at 
the  time,  she  was  driving  athwart  the  tide  and  ran 
VOL.  I.  2  c 
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,«l^1^*.,     against  the  Massachusetts,  which  they  admit  was 

endeavouring  to  come  to  an  anchor ;  in  point  of 

cHosmi."  fact,  they  endeavour  to  shift  the  blame  from  them- 
selves and  to  fix  it  upon  the  Bullfinch.  You  will 
have  to  consider  which  of  these  conflicting  state- 
ments is  entitled  to  credit.  If  you  shall  be  of  opi- 
nion that  the  Bullfinch  was  at  anchor  or  anchoring, 
then  you  will  have  to  consider  whether  sufiScient  and 
ample  notice  was  given  to  the  persons  on  board  the 
Massachusetts  so  as  to  have  avoided  the  accident  if 
properly  piloted  ;  because,  if  the  Massachusetts  was 
under  the  command  of  a  pilot,  and  did  every  thing 
which  was  right  and  incumbent  upon  her  to  do, 
and  yet  the  anchor  was  so  light  that  it  would  not 
hold,  the  blame  will  then  attach  upon  the  owners  of 
the  Massachusetts  and  they  will  be  liable  for  the 
damage.  I  will  now  state  the  points  to  which  your 
attention  must  be  specially  directed.  Three  causes 
are  assigned  by  the  Bullfinch  as  having  occasioned 
the  accident  in  question  : — 

1st,  That  the  Massachusetts  did  not  come  to  an 
anchor  so  soon  as  she  ought  to  have  done,  seeing  the 
Bullfinch  at  anchor  or  anchoring. 

2ndly,  That  the  anchor  was  too  light  to  hold  the 
ship,  and  that  sufficient  length  of  chain  was  not 
laid  out. 

3rdly,  That  the  extent  of  the  damage  was  mate- 
rially increased  by  the  refusal  of  the  master  of  the 
brig  to  cut  away  the  lanyard. 

With  respect  to  the  evidence  as  to  the  cutting 
away  the  lanyard  it  is  sworn,  that  three  persons  on 
board  the  barque  called  out  "  Cut  away  the  lanyard," 
but  nothing  was  done  in  consequence.  That  one 
of  the  brig's  crew,  who  was  about  to  take  measures 
to  cut  it,  was  prevented  by  the  master  of  the  Mas- 
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sachusetts.  Although  the  particular  individual  ,Q^^t^' ., 
is  absent,  and  has  not  been  examined,  there  is  the  Massa- 
nevertheless  the  evidence  of  three  witnesses  upon  chusk™. 
this  part  of  the  case  who  are  trustworthy  persons, 
and  to  be  believed,  unless  contradicted  by  opposing 
evidence.  It  is  unnecessary  to  pursue  the  inquiry 
how  far  the  statement  of  these  witnesses  has  been 
met  on  the  other  side ;  for  this  reason,  that  the  fact, 
whether  or  not  the  master  of  the  Massachusetts  was 
hailed  to  cut  the  lanyard  is  not  important  to  the 
consideration  of  the  present  question.  The  point 
for  you  to  consider  is  this,  whether  under  the  cir- 
cumstances of  the  case  the  master  of  the  Massa- 
chusetts ought  not,  whether  it  was  suggested  to 
him  or  not,  to  have  given  the  directions  himself. 
Tlie  brig  was  not  under  the  orders  of  the  pilot  for 
this  purpose,  she  was  only  imder  the  pilot's  direc- 
tions for  the  purpose  of  navigation  ;  and  the  master 
in  a  case  of  this  description  is  not  to  wait  for  the 
pilot's  directions,  which  would  tend  to  create  great 
confusion  and  delay. 

If  you  are  of  opinion  that  the  accident  arose 
partly  from  the  fault  of  the  pilot  in  not  coming  to 
an  anchor  in  sufficient  time,  and  partly  from  the 
defective  weight  of  the  anchor,  the  legal  conse- 
quence is,  that  the  damage  having  arisen  from  the 
joint  default  of  the  pilot  and  the  owners,  the  re- 
sponsibility of  the  loss  must  fall  upon  the  owners 
of  the  ship. 

Lastly,  If  looking  to  the  facts  of  the  case  you 
shall  disbelieve  the  account  of  the  Bullfinch,  and 
shall  be  of  opinion  that  she  was  not  at  anchor  or 
anchoring,  but  driving  athwart  the  tide  as  stated 
by  the  Massachusetts,  you  will  take  this  circum- 
stance into  your  consideration,  and  give  me  the 
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1842. 
\9th  April. 

The  Mam.«- 


benefit  of  your  opinion  as  to  its  effects  upon  the 
merits  of  the  present  question. 

The  Trinity  Masters  were  of  opinion  that  the 
Bullfinch  was  at  anchor,  and  that  the  accident  arose 
from  the  fact,  that  the  anchor  of  the  Massachusetts 
did  not  hold. 

Damage  pronounced  for,  with  costs. 


\9th  Afril, 

Public  officers 
of  the  crowD 
are  not  boood  to 
appear  at  the 
sou  of  private 
iudifidaalt 
when  tiie  in- 
terests  of  the 
crowo  are  coo- 
ccroed. 

MoDiiiuQ  rc- 
faied  against 
the  Lords  Com- 
niissioDers  of 
the  Admiralty, 
to  answer  in  a 
suit  for  damage 
bjr  collision, 
occasioDf  d  to  a 
British  vessel  in 
the  Knglish 
Channel  by  II. 
M.  troop  ship 
Athol. 


THE  ATHOL.     Bellamy. 

T^HIS  was  an  application  to  the  Court  to  decree 
a  monition  to  issue  against  the  Lords  Commis- 
sioners of  the  Admiralty  under  the  following  cir- 
cumstances : — 

Upon  the  7th  of  March  last  the  brig  Jane  Clark, 
belonging  to  the  British  Shipping  Company,  whilst 
on  a  voyage  from  Newcastle  to  Naples,  was  run 
down  in  the  English  Channel  by  H.  M.  troop  ship 
Athol,  and  was  totally  lost.  A  memorial  having 
been  presented  to  the  Lords  of  the  Admiralty,  pray- 
ing compensation,  or  otherwise  that  the  Admiralty 
proctor  might  be  instructed  to  appear  to  answer  a 
suit  to  be  commenced  in  this  Court,  a  letter  was 
addressed  to  the  proctor  and  owners  by  the  secre- 
tary of  the  Admiralty,  stating  that  the  Lords  Com- 
missioners of  the  Admiralty  declined  to  interfere. 

A  motion  was  now  made  for  a  monition  against 
the  Lords  of  the  Admiralty,  calling  upon  them  to 
show  cause  why  the  damage  should  not  be  pro- 
nounced for,  and  compensation  awarded  to  the 
owners  of  the  ship  and  cargo,  and  to  the  master 
and  crew  for  the  loss  of  their  effects. 

AddamSy  in  support  of  the  motion,  after  reading 
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the  letter  of  the  secretary  of  the  Admiralty,  ob-     ^Qu^^\, 
served: —  —  -     -'- 

I  HE 

That  the  answer  which  had  been  returned  to  the  Athol. 
owners'  memorial  was  a  somewhat  singular  com- 
munication, being  to  the  effect  following,  viz.  "  That 
the  Lords  of  the  Admiralty,  who,  pro  hac  vice,  stood 
in  the  place  of  owners  of  the  Athol,  were  satisfied 
that  the  accident  occurred  partly  from  the  darkness 
of  the  night,  and  partly  from  the  want  of  a  good 
look  out  on  board  the  Jane  Clark,  and  consequently 
that  no  further  investigation  was  necessary."  That 
such  answer  was,  in  point  of  fact,  a  mere  echo  of 
the  every-day  reply  set  up  in  this  Court  by  the 
owners  of  vessels  proceeded  against  in  causes  of 
damage  by  collision — that  the  disinclination  which 
it  evinced  to  submit  the  case  to  the  adjudication  of 
the  Court  was  not  a  very  candid  or  commendable 
mode  of  dealing  with  the  matter  in  question,  inas- 
much as  proceedings  were  by  no  means  uncommon 
in  the  Court  of  Admiralty  on  behalf  of  king's  ships 
when  ran  against  by  the  vessels  of  private  indi- 
viduals, and  in  a  case  which  occurred  as  recently 
as  Michaelmas  Term  last,  an  action  was  prosecuted 
and  damages  were  recovered  in  this  Court  by  the 
crown,  against  a  vessel  belonging  to  the  Commer- 
cial Steam  Packet  Company,  which  had  ran  foul  of 
H.  M.  steam  vessel  Lightning,  in  Woolwich  Reach. 
That  it  might  possibly  be  objected  to  the  applica- 
tion, that  the  Court  would  find  a  difficulty  in  en- 
forcing its  monition  if  granted.  The  answer  to  this 
objection  was,  that  no  greater  difficulty  was  to  be 
apprehended  in  executing  the  process  if  issued 
than  had  been  experienced  in  former  cases,  where 
similar  applications  had  been  granted  by  the 
Court.     That  in  the  case  of  the  Maria  a  monition 
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1842.       was  taken  out  ac^ainst  the  Lords  Commissioners  of 


the  Navy,  and  in  the  practice  of  the  Prize  Courts  a 
Aniou  variety  of  instances  might  be  mentioned  in  which 
appearances  had  been  directed  to  be  given  by  the 
Lords  Commissioners  of  the  Treasury.  Lastly,  that 
in  the  recent  case  of  the  Duke  of  Sussex  (the  case 
referred  to)  the  amount  of  the  damages  sued  for 
and  recovered  by  the  crown  did  not  exceed  the 
sum  of  ^30,  whilst  the  loss  which  had  been  incurred 
by  the  owners  of  the  Jane  Clark  in  the  present  in- 
stance was  stated  to  amount  to  between  .£2000  and 
£3000.  That  the  facility  for  recovering  the  damage 
in  both  instances  should  at  least  be  reciprocal.  And 
it  would  be  contrary  to  all  justice  that  proceedings 
to  the  full  extent  should  be  allowed  to  be  carried 
on  in  this  Court,  for  the  purpose  of  recovering  a 
comparatively  trivial  sum  from  private  individuals, 
when  they  were  the  wrong  doers  against  the  crown, 
and  that  the  owners  of  the  Jane  Clark  should  be 
debarred  in  linmie  from  the  prosecution  of  their  re- 
dress in  this  case  when  the  tort  had  been  committed 
by  the  servants  of  the  crown,  and  the  damage  oc- 
sioned  was  so  much  greater  in  amount. 

Elphinstoney  on  the  same  side. 

Admitting  that  no  direct  precedents  were  to  be 
found  in  which  a  monition  of  this  kind  had  been 
directed  against  the  Lords  of  the  Admiralty,  the 
absence  of  such  precedents,  so  far  from  being  un- 
favourable to  the  present  application,  suggested  this 
favourable  inference,  viz.  that  no  instances  had 
heretofore  occurred  in  which  the  Admiralty  had 
refused  to  grant  a  recompence  in  cases  of  this  kind, 
where  a  compensation  was  justly  due.  That  in  the 
practice  of  the  Court  many  analogous  cases  might 
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be  cited,  in  which  the  principle  had  been  recognised        i842. 
in  favour  of  the  Court's   authority   to  direct  the  Mj^ 

monition  to  issue  as  prayed,  viz.  the  case  of  Atuol. 
the  Swift,  1  Dodso72,  222 ;  Mentor,  1  Robinson, 
179 ;  Acteon,  Edwards.  Other  analogous  cases 
might  also  be  found  in  which  the  principle  had 
been  adopted  in  the  practice  oT  the  common  law 
courts,  as  in  the  cases  of  custom  and  excise  officers 
exceeding  their  authority,  in  both  of  which  cases 
an  action  of  trespass  would  lie ;  also  in  the  cases 
in  which  a  mandamus  had  been  granted  against 
the  Lords  of  the  Treasury  for  payment  of  salaries. 

Queen's  Advocate  and  Phillvnorey  contrh. 

That  in  resisting  the  motion,  it  was  not  to  be  sup- 
posed that  the  crown  or  the  high  law  functionaries 
to  whom  its  authority  in  admiralty  affairs  had  been 
delegated,  were  desirous  of  interposing  any  obstruc- 
tion to  the  furtherance  of  justice.  At  the  same  time, 
it  was  to  be  observed  that  the  owners  of  the  Jane 
Clark  had  entirely  mistaken  their  way  in  making  the 
application  which  they  had  thought  fit  to  prefer  upon 
the  present  occasion.  The  proper  course  to  have 
been  adopted  was  by  a  proceeding  against  the  per- 
son in  command  of  the  troop  ship,  the  alleged  actual 
wrong-doer.  That  as  against  the  crown,  or  vessels 
the  property  of  the  crown,  the  Court  had  no  juris- 
diction under  the  principles  laid  down  by  Lord 
Stowell  in  the  case  of  the  Comus,  cited  by  Sir  C, 
Robinson  in  arguing  the  case  of  the  Prince  Frederic, 
2  Dodson.  That  the  principle  upon  which  the 
Lords  of  the  Admiralty  had  considered  themselves 
bound  to  refuse  an  appearance  in  this  case  was  stated 
by  them  in  their  letter  to  the  proctor  of  the  Admi- 
ralty to  this  effect :  "  That  public  officers  being 
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mhTrii      ^^I'G^y  servants  to  her  Majesty,  cannot  be  made  per- 

xili sonally  liable  in  suits  for  claims  which  the  subject 

Athol.  j^oy  allege  to  have  upon  the  crown ."  Of  the  truth  of 
this  position  no  rational  doubt  could  be  entertained, 
it  being  well  founded  both  upon  principle  and  the 
authority  of  decided  cases.  That  no  precedent 
had  been  cited  on  the  other  side  in  point  with  the 
present  case;  indeed  it  had  been  admitted  that  none 
could  be  found  in  which  a  monition  of  this  kind  had 
been  issued.  It  had  been  said  however  that  analo- 
gous cases  had  occurred,  and  in  support  of  the  asser- 
tion, a  variety  of  authorities  had  been  referred  to. 
The  learned  counsel  then  proceeded  to  show  that  the 
authorities  cited  were  not  in  point,  and  in  conclusion 
submitted  that  even  in  cases  where  the  crown  might 
be  held  to  be  the  actual  wrong-doer,  the  proper  and 
legitimate  mode  of  proceeding,  as  pointed  out  by 
Mr.  Justice  Blackstone,  was  by  a  memorial  addressed 
to  the  crown  in  the  first  instance,  containingthe  true 
state  of  the  matter  th  dispute.  When  that  course  is 
pursued,  in  the  words  of  Mr.  Justice  Blackstone, 
the  law  '^presumes, that  to  knmv  of  any  injury  and 
redress  it  are  insepartible  in  the  royal  breast,  it  then 
issues  as  of  course,  in  the  king's  own  name,  his  orders 
to  his  judges  to  do  justice  to  the  party  aggrieved." 
— Black.  Co??i.,  lib.  iii.  c.  17. 

Per  Curiam. — Dr.  Lushington. 
An  application  is  made  in  this  case  for  a  monition 
to  issue  against  the  Lords  Commissioners  of  the  Ad- 
miralty, calling  upon  them  to  appear  in  this  Court  in 
a  cause  of  damage  which  it  is  alleged  that  the  owners 
of  the  Jane  Clark  have  sustained  in  the  running 
down  of  their  vessel  by  a  ship  belonging  to  the 
crown,  or  which,  at  the  time  the  accident  occurred, 
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was  engaged  in  the  service  and  employment  of  her     ^y^^^^-i 
Majesty.  \,J'' 

Now  the  first  consideration  which  occurs  is  this :       Athol. 
viz.  How  far  could  I  enforce  the  execution  of  the 
process  if  it  should  be  granted  and  resisted.     This 
is  an  important  point  to  be  considered  in  the  first 
instance  in  all  cases  of  this  kind,  inasmuch  as  it 
would,  I  conceive,  be  a  very  imprudent  and  scarcely 
a  befitting  attempt  in  any  Court  to  issue  a  process 
which  it  could  not  enforce,  and  which,  if  resisted, 
must  terminate  in  a  defeat  of  the  authority  of  the 
Court.     In  applying  this  consideration  to  the  pre- 
sent case  the  following  difficulties  suggest  them- 
selves as  conclusive  of  the  question  which  I  am  now 
called  upon  to  determine.     In  the  first  place,  I  feel 
that  I  could  not  enforce  the  monition  if  the  Lords  of 
the  Admiralty  should  refuse  to  appear;  and  secondly, 
assuming  that  an  appearance  should  be  given  on  their 
behalf,  and  it  should  be  found  that  the  damage  in 
question  was  occasioned  by  the  fault  of  the  troop 
ship,   the  Athol,  or  those   on  board  her,  I  could 
not  enforce  the  payment  of  thq^t  damage  as  against 
the   Lords   of  the  Admiralty ^uTider   the   circum- 
stances of  this  case.     But  there  are  also  other  con- 
siderations which  induce  me  to  refuse  this  applica- 
tion.    As  far  as  my  own  experience  extends  in  the 
practice  of  the  Court,  I  am  not  aware  of  any  case  in 
which  a  similar  process  has  been  issued ;  on  the  con- 
trary, in  a  case  which  was  decided  by  Lord  Stowell, 
and  which  is  the  only  case  that  I  can  recollect  in  any 
degree  approaching  to  the  circumstances  of  this  case, 
Lord  Stowell  expressly  declined  to  issue  any  moni- 
tion, upon  the  ground  that  "he  was  satisfied  that  the 
Lords  Commissioners  of  the  Admiralty  would  be  dis- 
posed to  do  justice  upon  being  convinced  that  wrong 
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tnl®1^*  I     had  been  done,  and  that  the  occurrence  complained 

I9th April.  ^,       ,  11  1  1  5j  T    1         f  V.       1 

of  had  actually  taken  place.    It  has  been  urged  m  the 

Athol.      argument  of  the  counsel  for  the  owners  of  the  Jane 
Clark,  that  appearances  have  been  given  for  the 
crown  in  this  Court,  and  in  other  jurisdictions  in  a 
variety  of  analogous  cases.     Now,  looking  to  the 
cases  which  have  been  cited,  it  appears  to  me  that 
they  have  no  bearing  upon  the  point  in  question  in 
the  present  case.     The  case  of  the  Swift,  reported  in 
the  first  volume  of  Dodson,  p.  322,  is  a  totally  dis- 
tinct and  different  case.     In  that  case  an  officer  of 
the   customs  at  Jamaica  had  seized  a  vessel  for 
breach  of  the  navigation  laws.     The  vessel  had  a 
cargo  on  board  at  the  time,  and  the  crown  appeared 
and  claimed  the  cargo,  which  consisted  of  certain 
stores  for  the  use  of  her  Majesty's  forces  at  Jamaica. 
It  was  not  disputed  that  the  officer  had  a  right  to 
seize  under  the  statute,  but  it  was  contended  that 
the  statute  did  not  apply  to  the  case  then  under 
consideration.     Again,  in  cases  of  king's  ships  loaded 
with  cargo  or  treasure,  salvage  has  been  awarded, 
but  no  case  has  occurred  within  my  recollection  in 
which  the  crown  alone  has  been  concerned.     With 
respect  to  proceedings  in  the  Prize  Courts,  they  are 
subject  to  a  different  consideration  from  proceedings 
in    the   instance  Court  of  Admiralty.     The    cases 
which   have   been  cited   moreover   would  operate 
against  the  present  motion  ;    for   instance,  in  the 
case  of  the  Mentor,  in  which  an  attempt  was  made 
to  render  Admiral  Digby  responsible  for  the  destruc- 
tion of  an  American  vessel  by  two  ships  which 
formed  part  of  his  squadron,  after  hostilities  had 
ceased   between   this   country   and   America,  the 
Court  dismissed  the  suit  upon  the  ground  that  he 
was  not  responsible  as  the  mere  admiral  of  the  sta- 
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tion,  not  being  privy  to  the  fact.  The  observations  of  j.^42. 
Lord  Stowell,  in  deKvering  his  judgment  in  that  case,  j^^l' 
were  to  the  following  effect :  *'  The  actual  wrong-doer  Athol, 
is  the  man  to  answer  in  judgment — to  him  responsi- 
bility is  attached  in  this  Court,  he  may  have  other 
persons  responsible  to  him,  and  that  responsibility 
may  be  enforced.  As,  for  instance,  if  a  captain 
made  a  wrong  seizure,  under  the  express  orders 
of  an  admiral,  that  admiral  may  be  made  answer- 
able in  the  damages  occasioned  to  the  captain  by 
that  improper  act ;  but  it  is  the  constant  practice 
of  this  Court  to  have  the  actual  wrong-doer,  the 
party  before  the  Court,  and  every  man  must  see 
the  propriety  of  that  practice."  The  result  of 
Lord  Stowell's  decision,  therefore,  in  the  case  of 
the  Mentor,  and  the  observations  which  fell  from 
that  very  learned  judge  in  dehvering  his  judgment, 
directly  affirms  the  principle  that  in  case  of  tort  or 
damage  committed  by  vessels  of  the  crown,  the 
legal  responsibility  attaches  to  the  actual  wrong- 
doer, and  the  injured  party  must  seek  his  redress, 
not  against  the  parties  who  may  be  indirectly  in- 
volved in  the  transaction,  but  from  the  person  who 
immediately  commits  the  injury.  The  same  prin- 
ciple is  borne  out  by  the  decisions  of  the  courts 
of  common  law  ;  and  I  recollect  a  case  where 
damages  were  recovered  against  an  officer  in  com- 
mand of  one  of  her  Majesty's  ships  of  war,  who 
had  unjustly  seized  a  ship  in  time  of  peace,  and 
the  officer  was  obhged  to  fly  the  country.  It  may 
also  be  noticed  that  cases  are  to  be  found  in  the 
reported  decisions  of  the  courts  of  common  law,  in 
which  the  principle  has  been  recently  established 
that  pubhc  officers  are  not  bound  to  appear,  when 
the  interest  of  the  crown  is  concerned. 
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1842.  I    allude  to  the  case  of  Gidley    v.  Palmerston, 

19/*  April  ^ 


where  an  action  was  brought  against  Lord  Palmer- 
aThol.  ston,  when  Secretary  of  War;  and  the  case  of 
General  Palmer  against  the  Postmaster-general, 
arising  out  of  a  contract  for  the  supply  of  mail 
coaches.  With  respect  to  the  analogy  which  it 
has  been  attempted  to  draw  between  this  case,  and 
the  cases  where  applications  have  been  made  to 
the  Court  of  Queen's  Bench  for  a  mandamus  to 
the  Lords  of  the  Treasury  for  the  payment  of  sala- 
ries, it  is  to  be  observed,  that  these  cases  are  solely 
and  entirely  founded  upon  particular  acts  of  par- 
liament. 

Under  the  circumstances  of  this  case  then,  both 
upon  principle  and  the  authority  of  decided  cases, 
I  must  decline  to  issue  the  monition  as  prayed.  At 
the  same  time,  sitting  here  as  a  judge  in  a  court  of 
justice,  I  am  bound  to  express  the  opinion  that  I 
cannot  ai)prehend  the  high  personages  who  repre- 
sent her  Majesty  in  her  office  of  Admiralty,  will 
avoid  doing  justice,  or  that,  upon  a  due  consider- 
ation, they  will  take  upon  themselves  to  say,  that 
they  will  be  themselves  the  exclusive  judges  upon 
the  merits  of  the  present  case.  Whether  they 
shall  appear  or  not,  is  not  a  matter  for  this  Court 
to  determine.     I  decline  to  grant  the  monition. 

On  application  by  the  proctor  for  the  owner  of 
the  Athol,  the  Court  directed  that  a  communicatiou 
should  be  made  by  the  register  to  the  Lords  of  the 
Admiralty,  stating  that  the  present  motion  had  been 
made  to  the  Court:  and  the  Lords  of  the  Admiralty 
subsequently  directed  that  an  appearance  should  be 
given  by  the  admiralty  proctor  for  the  Athol,  in 
order  that  the  Court  might  adjudicate  upon  the 
question. 
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Upon  the  23rd  of  July  the  cause  was  heard  before  ,A^^^' 

Trinity  Masters,  when  the  Athol  was  pronounced  to    ; 

have  been  in  fault,  and  the  damages  and  costs  were  Athol. 
pronounced  for. 


THE  VOLANT.     Merchent.  ,,_    , 

I9tk  April. 

TN  this  case  an  action  was  brought  against  this  Application  ^7 

ship  on  behalf  of  the  owner  of  the  brig  Beatitude,  J^gSTsJoaid  be 
in  a  cause  of  damage  by  collision.  m«de  in  the 

The  action  was  entered  in  the  sum  of  ^£2200,  and  fhepTocwdfngs. 
bail  was  given  for  the  Volant  in  .£825,  the  amount  cai^thtcJurt 
of  the  agreed  value  of  the  ship  only  (under  the  stat.  JJ^"  ®°,^°'*^® 
53  Geo.  III.  c.  159,  s.  1).     A  cross-action  was  also   .  Under  Uie 
entered  on  behalf  of  the  owner  of  the  Volant  against  of  ihecase  w- 
the  Beatitude,  and  bail  having  been  given  in  the  dScreed°iftw** 
sum  of  £250,  the  cause  proceeded  by  an  act  on  |ioVbad°bwn' 
petition,  which  was  concluded  on  the  bye  day  of  concluded,  and 
Hilary  term,  and  both  proctors  were  assigned  to  awigiSrio" 
bring  in  their  proofs  upon  this  court  day.  p[IS?s!°  ^^^"^ 

A  motion  was  now  made  by  the  owner  of  the 
Volant,  that  the  proctor  for  the  Beatitude  might  be 
compelled  to  give  security  for  the  costs  of  both 
actions,  upon  the  ground  that  the  owner  of  the 
Beatitude  was  resident  abroad,  and  that  the  original 
action  had  been  entered  in  his  name,  without  his 
knowledge  or  authority. 

The  motion  was  opposed  by  Addams  for  the 
owner  of  the  Beatitude,  submitting  that  the  appli- 
cation should  have  been  made  earlier,  and  that  it 
was  contrary  to  the  practice  of  the  Court  to  grant 
it  in  this  stage  of  the  proceedings.  That  in  the 
courts  of  common  law  it  would  be  inadmissible, 
and  its  rejection  in  the  present  instance  would  be 


The  Volant. 


384  CASES  DETERMINED  IN 

,nl®P'..     attended  with  no  detriment  or  prejudice,  inasmuch 

IQthApnl.  .,1,  t  ,..  -, 

as  secunty  had  been  already  given  m  one  of  the 
actions  on  behalf  of  the  owners  of  the  Beatitude.  To 
this  it  was  replied,  that  the  security  given  would  not 
cover  the  costs  for  which  the  present  application  was 
made. 

Per  Curiam. 

According  to  the  practice  of  other  Courts,  it  is,  I 
apprehend,  the  usual  course  that  applications  of 
this  kind  should  be  made  in  the  earliest  stage  of 
the  proceedings,  and,  in  ordinary  cases,  I  should 
be  disposed  to  enforce  the  observance  of  the  same 
rule  in  the  proceedings  in  this  Court.  There  is, 
however,  this  peculiarity  in  the  present  case,  that 
the  owner  of  the  Beatitude  is  resident  abroad, 
and  the  original  action  was  entered  by  another 
person  in  his  name  and  without  his  privity  and 
concurrence.  If  I  had  been  aware  of  this  circum- 
stance at  the  time,  I  should  have  directed  security 
for  the  costs  to  be  given  in  the  first  instance;  and 
as  I  am  now  informed  that  the  bail  which  has  been 
given,  will  not  be  liable  for  the  costs  for  which  this 
application  is  made,  I  shall  direct  security  to  be 
given  for  the  same,  before  I  allow  the  suit  to  pro- 
ceed,— the  amount  of  that  security  I  fix  at  £80. 

Upon  the  3rd  of  June  the  case  was  heard  upon 
its  merits,  when  the  Court,  assisted  by  Trinity 
Masters,  pronounced  for  the  damage  sued  for. 

Adda7?is,  for  the  owners  of  the  Beatitude,  moved 
the  Court  to  have  the  decree  taken  down  not  only 
against  the  vessel,  the  value  of  which  was  wholly 
insufficient  to  cover  the  amount  of  the  damage  in 
question,  but  also  against  the  master,  who  was  a 
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part  ow7ier  in  the  Volant ;  and,  in  support  of  his  i842. 

motion,  he  cited  the  case  of  the  Truine,  Haggard,  ^    ^^ ' 
vol.  3,  Part  I.,  page  114. 


The  Volant. 


Queen's  Advocate,  contra,  cited  the  Hope. —  Vide 
supra,  vol.  1,  Part  I.,  page  158. 

Cur,  adv.  viilt. 

Upon  a  subsequent  day  the  Court  delivered  its 
opinion  to  the  following  effect : — 

Judgment. — Dr.  Lushington.  3rd  June. 

The  question  to  be  decided  in  this  case  is  of  con-  a  pan  owner 
siderable  importance,  and  is  attended  with  some  boa°rdTand  u 
difficulty.     It  arises   under  the  following  circum-  SamSvL'!*^ 
stances :  an  action  for  damages  having  been  entered  »ei  at  the  time 

1  o   /i^  ^^^  n  of  the  collision, 

m  the  sum  of  4^2,200,  a  warrant  of  arrest  was  ex-  held  not  respon- 
tracted,  and  was  duly  executed  upon  the  vessel;  an  cess^of damage 
appearance  was  entered  for  the  owners,  and  bail  was  ^8°onhe^^°" 
given  in  the  amount  of  £825,  the  ship  being  alleged  **»u>- 
to  be  of  that  value,  and  so  admitted  by  the  party  render  a  master, 
proceeding  in  the  action.     When  the  cause  came  on  s^nsibiLTe-*" 
forbearing,  the  Court,  with  the  advice  of  the  Trinity  Jnhe*ship'ind 
Masters,  was  of  opinion  that  the  damage  had  been  freight,  he  must 

'-  ^  be  sued  as  mas- 

caused  by  the  Volant,  but  I  postponed  making  any  ter  in  the  first 
decree  at  the  time,  in  order  to  consider  the  legal  Ihe^'J^eeding? 
question  which  was  then  raised,  with  respect  to  the  sonSyy  chared 
liability  of  the  owners  of  the  damaging  vessel  to  ^»^*»  ^>°f  ^V 

111         1  I  i^x/»i       cause  of  the  da- 

make  good  the  damage  beyond  the  amount  oi  the  mage  by  his 

value  of  the  ship,  for  which  the  bail  has  been  given.  tha^canSot'be 

Two  cases  decided  in  this  Court  were  cited  in  the  ^^^^^^  ""^ 

argument,  as  having  a  bearing  upon  the  question,  another  suit. 

and  the  first  case  to  which  I  shall  now  advert  is  the 

case  of  the  Triune,  reported  in  the  3  Haggard,  p. 

114.     In  that  case  the  vessel  had  been  arrested  and 

no  bail  given,  but  an  appearance  was  entered  on  be- 
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\fif^-       half  of  the  master,  the  principal  owner.     At  the 

Ira  June.        1.1.1  1        A  i  • 

-7 hearing  of  the  cause  the  Court  pronounced  against 

Volant,  the  vessel,  and  condemned  the  master,  the  vessel, 
and  freight  in  the  damage  and  in  the  costs.  The 
ship  was  sold,  and  the  proceeds  were  insufficient  to 
cover  the  amount  of  the  damage  in  the  extent  of 
£400.  A  monitiou  was  then  decreed  against  the 
master  for  that  sum,  and  he  was  subsequently  at- 
tached and  imprisoned.  Now,  in  order  to  contrast 
that  case  with  a  case  which  came  under  my  own 
consideration,  it  must  be  noticed,  that  in  the  case  of 
the  Truine  an  appearance  had  been  entered  by  the 
master,  the  principal  owner  only.  No  bail  was  given. 
Sir  J.  Nicholl  inquired  whether  there  was  any  pre- 
cedent for  the  application  for  the  attachment ;  and 
lastly,  when  he  decreed  the  attachment  to  be  issued, 
that  learned  judge  gave  no  reasons  and  stated  no  case. 
In  the  more  recent  case  which  came  under  my  own 
consideration,  the  case  of  the  Hope,  1  Rob.  Jr.  p. 
154,  an  appearance  was  given  for  three  part  owners, 
who  were  resident  in  Scotland.  The  damage  was 
between  iJlSOO  and  £1400;  bail  was  given  in  £1500, 
and  the  value  of  the  Hope  was  £810.  It  also  appeared 
that  the  master  and  part  owner  was  on  board  at  the 
time,  and  that  the  collision  arose  from  his  own  fault 
and  misconduct.  The  case  of  the  Truine  was  not  re- 
ferred to,  and  I  was  of  opinion  that  the  motion  to  make 
the  part  owner  personally  responsible  for  the  excess 
of  damage  beyond  the  proceeds  of  the  ship  could 
not  be  granted.  There  is  some  distinction  in  the  cir- 
cumstances of  the  two  cases,  but  not  of  any  material 
importance,  and  looking  to  the  absence  of  all  former 
precedents,  and  to  the  difference  of  opinion  which 
has  been  entertained  by  my  predecessor  and  myself, 
it  is,  I  think,  my  duty  to  consider  the  question  an 


ThI  VotAIIT. 
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open  question,  and  to  pronounce  that  decision  which  is^s. 
in  my  judgment  is  most  conformable  to  law,  without  *^  '^'*^* 
feeling  myself  concluded  by  my  own  decision  in  the 
case  of  the  Hope,  or  by  the  previous  decision  of  Sir 
John  NichoU  in  the  case  of  the  Triune.  By  the 
ancient  maritime  law,  the  owners  of  a  vessel  doing 
damage  were  bound  to  make  good  the  loss  to  the 
0¥mers  of  the  other  vessel,  although  it  might  exceed 
the  value  of  their  own  vessel  and  the  freight.  For 
the  purpose  of  enforcing  this  obligation  the  owners 
of  the  damaged  vessel  might  resort  either  to  the 
Courts  of  Common  Law  or  to  the  Court  of  Admiralty; 
and  if  they  preferred  the  latter,  they  had  their  choice 
of  three  modes  of  proceeding,  viz.  against  the  owners, 
or  against  the  master,  personally,  or  by  a  proceed- 
ing in  rem  against  the  ship  itself.  The  Court  of 
Admiralty  has  jurisdiction  over  the  whole  subject 
matter  of  damage  on  the  high  seas,  and  the  arrest  of 
a  vessel  is  only  one  mode  of  proceeding.  The  damage 
confers  no  lien  upon  the  ship,  but  an  arrest  offers  the 
great^t  security  for  obtaining  substantial  justice  in 
furnishing  a  security  for  prompt  and  inunediate  pay- 
ment There  may  indeed  be  cases  in  which  it  would 
be  almost  necessary  to  proceed  in  this  Court,  and  in 
which  there  could  be  no  other  effectual  remedy,  al- 
though the  ship  could  not  be  arrested.  For  instance : 
suppose  the  vessel  which  occasioned  the  damage  be- 
longed to  a  foreigner,  and  had  gone  away  to  some 
distant  part  of  the  world,  or  it  were  impracticable  to 
bring  an  action  at  common  law,  by  reason  of  the  crew 
being  dispersed,  or  the  expense  of  producing  them 
as  witnesses  in  a  trial  at  law  too  onerous  to  be  borne. 
Again,  suppose  the  ship  doing  the  damage  to  have 
been  sunk  or  lost  immediately  after  the  collision; 
I  know  of  no  reason  why  an  action  could  not  be 
VOL.  I.  2d 


Tbi  Volamt. 
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1842.  maintained  in  this  Court,  although  the  ship  could  not 
^•'"*^'  he  arrested.  The  jurisdiction  of  this  Court  does  not 
depend  upon  the  existence  of  the  ship,  but  upon  the 
origin  of  the  qu^tion  to  be  decided,  and  the  locaUly. 
Looking  to  a  proceeding  by  the  arrest  of  the  y 
it  is  dear,  that  if  no  appearance  is  given  to  the ' 
rant  arresting  the  ship,  there  can  be  no  prooeedingB 
against  the  owners;  for  the  Court  cannot  know 
who  are  the  owners ;  the  Court  cannot  exercise  any 
power  over  persons  not  before  the  Courts  and  never 
personally  cited  to  appear :  the  decree  must  be  con- 
fined exclusively  to  the  ship.  Where  there  is  an 
appearance  to  the  action  and  bail  given,  as  to  the 
bail  the  decree  cannot  be  extended  beyond  what 
they,  who  are  strangers  to  the  cause,  have  volun- 
tarily made  themselves  responsible  for ;  but  in  a  case 
where  the  owner  has  appeared,  the  question  is  to 
what  extent  he  has  appeared  to  the  process  against 
the  ship.  It  is  material  to  see  how  that  process  b 
worded.  **  It  decrees  the  ship  to  be  seized,  and  it 
cites  all  persons  having  or  pretending  to  have  any 
right,  title,  or  interest  therein,  to  appear  in  this 
Court,  on  certain  days  and  hours,  there  to  answer 
in  a  cause  civil  and  maritime."  The  owners  are 
only  called  in  respect  to  any  right,  title,  and  in- 
terest, in  order  that  they  may  appear  and  inter- 
vene for  their  interest  in  the  vessel,  and  not  further. 
Now,  if  it  were  possible,  on  such  warrant,  to  demand 
bail  beyond  the  value  of  the  ship,  or  if  the  process 
against  the  owners  went  to  make  them  responsible 
beyond  the  value  of  the  ship,  there  could  be  no  rea- 
son why  bail  should  not  be  commensurate  with  the 
damage,  where  the  amount  is  not  restricted  by  sta- 
tute ;  but  if  bail  could  not  be  demanded  beyond  the 
value  of  the  ship,  I  do  not  see  how  the  owners,  in 
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that  proceeding,  can  be  made  further  responsible ;  i842. 
the  warrant  of  arrest  is  confined  to  the  ship,  it  goes  ^^^^- 
no  further.  It  appears  to  me,  therefore,  that  there  is  ^"'  Volakt. 
no  personal  liability  beyond  the  value  of  the  ship,  for 
this  obvious  reason,  that  the  original  process  would 
not  justify  any  such  proceeding;  the  appearance 
given  by  the  individual  himself  would  not  justify  such 
proceeding,  he  has  appeared  only  to  protect  his  in- 
terest in  the  ship.  I  should  have  been  of  this  opinion 
even  independently  of  a  case  which  it  is  now  my 
duty  to  examine  with  some  particularity;  it  is  a  case 
reported  in  2  Barn.  Sf  Aid.  p.  2,  Wilson  v.  Dixon. 
It  was  an  action  against  several  defendants  as  ship- 
owners for  damage  sustained  by  the  loss  of  goods 
laden  on  board  their  ship.  By  the  first  section  of 
the  53rd  Geo.  III.  c.  159,  the  responsibility  of 
owners  is  limited,  both  with  respect  to  goods  carried, 
and  damage  done  to  other  vessels  without  their  fault 
or  privity ;  it  is  unnecessary  to  look  at  the  statute 
at  length,  every  word  of  the  section  applies  equally 
to  goods  carried  on  board  and  receiving  damage, 
and  to  any  damage  done  by  the  carrier  vessel  to 
another  vessel ;  there  is  the  same  limit  in  both  cases, 
videlicet^  the  value  of  the  ship  and  freight,  where  the 
act  is  done  without  the  fault  and  privity  of  such 
owner  and  owners.  The  question  which  arose  in 
that  case  was  this :  Were  the  carriers  liable  beyond 
the  value  of  the  ship  and  freight,  by  reason  that  the 
master  was  part  owner,  and  the  loss  occasioned  by 
his  misconduct  ?  The  Court  of  King's  Bench  deter- 
mined in  the  master's  favour.  Bayley,  Justice,  says, 
(p.  13,)  "  The  meaning  of  the  clause  is,  that  if  the 
master  be  a  part  owner,  his  responsibility,  if  you  sue 
him  in  his  character  of  master,  and  not  as  one  of 
several  part  owners,  will  not  be  afiected  by  the  first 

2  D  2 
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1842.  section  of  the  ax^t,  but  if  you  sue  him  as  one  of  the 
part  owners  with  the  other  part  owners,  the  circum- 
stance of  the  loss  being  occasioned  by  his  fault,  and 
with  his  privity,  will  not  take  away  from  the  other 
part  owners  the  protection  which  the  first  section  of 
the  statute  intended  to  give  them/'  Now,  in  words, 
Justice  Bayley  confines  his  observation  to  saying 
that  "  it  will  not  take  away  from  the  other  pari 
owners  the  protection  of  the  statute,"  but  in  sub- 
stance and  efiect  it  applies  to  the  master,  for  he  was 
sued  as  part  owner,  and  was  equally  protected  by  this 
decision.  In  that  action,  therefore,  the  decision  was 
in  favour  of  all  the  part  owners,  the  master  included. 
There  is  not,  indeed,  precisely  the  same  form  of  ac- 
tion in  this  Court,  but  the  principle  which  governed 
that  decision  is  applicable  in  justice  to  this  case.  1 
am  of  opinion,  that  to  render  a  master,  part  owner, 
guilty  of  neglect,  responsible  beyond  the  value  of 
ship  and  freight,  you  must  sue  him  as  master  in 
the  first  instance ;  but  then  you  must  proceed  by 
charging  him  with  being  the  cause  of  the  damage 
by  his  misconduct,  and  that  cannot  be  done  directly 
or  indirectly  in  another  suit.  An  appearance  is  given 
for  all  the  owners,  not  for  the  master  only,  and  I 
cannot  select  one  owner  on  whom  to  fix  the  respon- 
sibility where  there  are  several ;  the  master  is  not 
personally  sued  at  all  in  this  form  of  proceeding. 
Suppose  no  bail  given,  may  not  the  owner  abandon 
the  ship  ?  and  can  the  Court  do  more  than  sell  the 
ship  for  the  benefit  of  the  plaintifls  in  the  action.' 
No  further  liability  can  be  imposed  on  the  owner, 
save  as  to  the  costs.  On  authority,  and  on  prin- 
ciple, every  person  ought  to  be  liable  to  costs  if 
justice  requires  it ;  if,  in  truth,  there  were  any  other 
decision,  if  the  liability  of  owners  was  limited  to  the 
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Thi  Volawt. 


value  of  the  ship  itself,  whatever  the  amount  of  costs,        i842. 
it  would  be  their  policy  to  litigate  every  case,  in      ^'^ ''"'»'• 
order  to  deprive  persons  suing  them  of  any  benefit 
of  a  decree  by  reason  of  the  costs  incurred  in  ob- 
taining it. 

I  pronounce  for  the  damage,  but  I  cannot  enforce 
the  payment  beyond  the  value  of  the  ship  and  freight, 
and  I  condemn  the  owners  in  the  costs. 


THE  DRUID.     Newton.  25th  .ipni. 


THIS   was  a   case  of  damage  by   collision  pro-     Owners  are 

j"i_r  ni-TN-Ti  *-not  responnble 

moted  by  the  owner  of  the  Danish  sloop  the  for  damage  wu- 
Sophie  agamst  the  steam-vessel  the  Druid.  S«Z°r'lf 

The  act  on  petition  in  substance  set  forth —  ^®*'  employ, 

That  on  the  l$2th  of  October,  1841,  the  sloop  master  not 
Sophie,  of  the  burthen  of  73  tons,  and  efficiently  S^^^w"'*'' 
manned  with  a  licensed  pilot  on  board,  had  pro-  nof  "JJh^rt"^^ 
ceeded  down  the  river  Mersey  as  far  as  Bootle  Bay,  directed  or  sub- 
and  nearly  opposite  the  Rock  lighthouse,  when  the  ti?iIS"by  S^' 
Druid,    belonging  to  a  Steam  Tug   Company  in 
Liverpool,  ran  several  times  violently  into  her  on 
the  larboard  quarter,  thereby  starting  her  bulwarks, 
and  causing  her  to  slew  round  and  drive  violently 
against  a  barque  then  under  sail  to  leeward  of  her ; 
the  master  of  the  steam  tug  at  the  same  time  de- 
manding £5  of  the  master  of  the  sloop  on  pretence 
that  it  was  due  for  towing  the  sloop  into  Liverpool, 
and  threatening  that  unless  it  was  paid  he  would 
run  the  sloop's  mast  or  bowsprit  overboard.     That 
the  demand  not  being  complied  with,  the  master  of 
the  same  immediately  passed  one  of  the  hawsers 
round  the  shrouds  of  the  sloop,  and  declared  that 
she  should  not  go  to  sea  till  it  was  paid.     That 
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1842.        the  sloop  soon  after  got  clear  of  the  steamer  by 

^—  cutting  the    hawser  aforesaid;    but    I.    N.,  the 

AuiD.  ^^1^^  ^f  ii^^  steam  tug,  almost  immediately  again 
ran  the  steamer  with  great  violence  into  the  sloops 
and  passed  a  chain  round  the  foremast  shroud,  by 
which  he  dragged  the  sloop  with  great  force  up  and 
down  the  river,  causing  her  to  slew  round  in  all 
directions  and  severely  straining  her  rigging  and 
upper  works. 

That  the  sloop  was  so  dragged  about  for  a  con- 
siderable time,  and  until  she  came  into  shoal  watar. 
That  the  pilot  then  called  upon  the  master  of  the 
steamer  to  tow  the  sloop  into  deep  water,  which  he 
accordingly  did,  but  that  it  was  then  more  than  two 
hours'  ebb,  and  impossible  for  the  sloop  to  proceed 
on  her  voyage. 

That  the  sloop  having  been  taken  to  the  Maga- 
zines, was  there  brought  to  anchor.  That  during 
the  night  of  the  12th  the  wind  blew  a  heavy  gale 
from  the  north-west,  and  continued  to  blow  violently 
from  the  west  until  the  15th  of  the  said  month 
of  October,  when  an  attempt  was  made  to  get  her 
into  dock,  but  which  was  ineffectual,  all  the  docks 
being  at  that  time  full. 

That  on  the  l6th  the  sloop  was  driven  off  Sea- 
combe,  where  at  low  water  she  struck  the  ground, 
and  thereby  sustained  considerable  damage.  That 
during  the  night  the  wind  increasing  almost  to  a 
hurricane,  the  sloop  drove  with  the  larboard  side 
athwart  the  lee  bow  of  a  large  Liverpool  ship  and 
became  entangled  with  the  cathead  and  bower 
anchor,  whereby  the  larboard  side  and  bowsprit  of 
the  sloop  were  severely  injured.  That  the  strength 
of  the  tide  forcing  the  sloop  almost  on  her  beam 
ends,  she  again  struck  with  violence  against  the 
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said  ship,  and  the  crew  being  apprehensive  that  isis. 
she  would  sink,  made  the  best  of  their  way  on  board 
the  ship.  That  when  the  flood-tide  began  to  de- 
crease the  sloop  righted  again,  and  the  crew  re- 
turned to  her,  and  by  great  exertions  and  a  con- 
siderable risk  they  succeeded  in  carrying  her  into 
the  Princes  Dock  Basin,  on  the  18th  of  the  said 
month  of  October.  That  on  the  following  day  a  sur- 
vey was  held  upon  her,  when  it  was  found  that  all 
her  seams  were  so  much  strained  and  open  that  it 
would  be  necessary  to  discharge  her  cargo  in  order  to 
imdergo  the  repairs  requisite  to  enable  her  to  prose- 
cute her  voyage.  That  in  unloading  the  cargo  it  was 
found  that  there  was  a  deficiency  of  1 6  tons  of  the  salt 
on  board,  such  deficiency  having  been  occasioned  by 
melting  and  leakage  in  consequence  of  the  circum- 
stances aforesaid.     Wherefore,  &c. 

The  reply  of  the  owners  of  the  steam  tug  denied 
that  any  directions  or  any  authority  had  ever  be  n 
given  by  the  directors  of  the  company  or  any  of 
them,  to  the  manager  or  to  any  of  their  captains  or 
servants,  to  detain  or  attempt  to  stop  or  in  any 
way  molest  vessels  under  the  circumstances  stated 
in  the  act  on  petition.  It  also  expressly  denied  that 
any  directions  or  authority  had  been  either  directly 
or  indirectly  given  to  I.  N.,  the  master  of  the 
Druid,  to  detain  or  molest  the  sloop  Sophie,  or 
that  the  acts  alleged  to  have  been  committed  by 
him  were  ever  authorized,  or  that  they  were  or  have 
since  been  in  any  manner  sanctioned  by  any  or 
either  of  the  directors  of  the  said  company:  on  the 
contrary,  they  have  been  highly  disapproved  of. 
The  reply  further  went  on  to  deny  generally 
the  liability  of  the  company  to  make  good  the 
damage,  upon  the  ground  that  it  was  no  part  of 
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1649.        the  business  of  the  said  I.  N^  as  master  of  the 
'   *     said  steam  tug,  to  tow  the  vessel  in  the  manner 
alleged,  and  in  so  doing  he  went  out  of  his  way 
maliciously  for  that  purpose. 

The  case  was  argued  by— 

Addams  and   Bajjifbrd  for  the   owners  of  the 
Sophie. 

Queeris  Advocate  and  Haggard^  contra. 

Judgment — Dr.  Lushington. 
This  is  a  suit  prcmioted  by  the  owner  of  a  Danish 
vessel,  the  Sophie,  which,  upon  the  12th  of  October 
last,  was  proceeding  out  of  the  port  of  Liverpool  on 
her  return  voyage  to  Kallundburg  in  DenmarL 
Whilst  so  proceeding  the  steam  tug  the  Druid, 
the  vessel  arrested  in  this  cause,  ran  several  times 
violently  into  her;  Newton,  the  captain  of  the 
steam  tug,  at  the  same  time  demanding  the  pay- 
ment of  £5  which  he  alleged  to  be  due  to  his  em- 
ployers for  towing  the  Sophie  into  Liverpool.  The 
master  of  the  Sophie  refused  to  pay  the  demand, 
denying  that  any  towage  was  due,  whereupon  New- 
ton, the  captain  of  the  steam  tug,  declared  that  he 
would  detain  her,  and  although  warned  that  he  would 
be  held  responsible  for  his  conduct,  he  caused  a 
chain  to  be  fastened  to  the  Sophie's  foremast,  and 
in  a  violent  manner  towed  her  about,  and  at  last  car- 
ried her  up  the  Mersey  and  left  her  at  a  place  called 
the  Magazines.  In  consequence  of  this  treatment 
the  Sophie  received  considerable  damage,  was  {H^ 
vented  from  proceeding  on  her  voyage,  and  great 
loss  and  injury  subsequently  accrued.  To  obtain 
redress  for  the  injury  proceedings  were  instituted, 
and  the  steamer  was  arrested  under  the  process  of 
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this  Court  An  appearance  has  heen  giyen  for  the  1849. 
owners  of  the  Druid,  and  the  facts  of  the  case,  as  ^^^p^ 
they  are  set  forth  in  the  act  on  petition,  are  not 
controverted.  The  defence  of  the  owners  of  the 
Druid  is,  that  they  are  not  responsible  for  the  wilful 
and  malicious  acts  of  Newton,  their  servant ;  which 
acts  it  is  alleged  were  not  authorized  by  them  before 
they  were  committed,  nor  sanctioned  or  adopted  by 
them  afterwards.  Before  I  determine  whether  the 
defence  which  is  thus  set  up  can  be  sustained  in 
law,  I  must  first  consider  how  far  the  facts  upon 
which  it  is  rested  are  established  in  the  evidence 
before  the  Court. 

It  is  stated  on  behalf  of  the  owners  of  the  Druid, 
that  an  agreement  exists  between  the  company  to 
which  that  vessel  belongs,  and  the  masters  of  their 
vessels,  that  the  captain  of  each  steam  tug  shall, 
upon  performing  any  towage  service  to  vessels  going 
out  or  coming  into  the  port  of  Liverpool,  obtain 
from  the  master  of  the  vessel  towed  a  certificate  of 
the  service  rendered,  and  of  the  amount  agreed  to 
be  paid,  and  if  this  certificate  is  not  produced,  the 
master  of  the  steam  tug  is  to  be  charged  with  the 
amoimt:  it  is  also  further  stated,  that  they  were  in- 
formed by  Newton,  the  master  of  the  Druid,  that  he 
could  not  obtain  the  £5  due  for  towing  the  Sophie 
into  Liverpool,  and  that  they  wrote  to  Gustavus, 
the  master,  calling  upon  him  to  pay  that  amount, 
but  that  he  refused  to  do  so.  Now,  upon  this  state- 
ment alone  it  would  be  impossible  to  conclude  that 
the  company  directly  or  indirectly  authorized  the 
forcible  detention  of  the  Sophie.  The  orders  given 
by  them  to  their  captains  are  reasonable  orders, 
and  there  is  nothing  to  show  any  intention  on  the 
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1848.  part  of  the  company  that  these  orders  should  be  eie- 
**^^^'  cuted  in  an  illegal  manner.  On  the  contrary,  1 
find  it  expressly  averred  in  the  reply  to  the  act  on 
petition  in  the  following  words,  *'  That  no  directions 
or  authority  have  ever  been  given  by  the  directors 
of  the  company  or  any  of  them,  that  the  captains  or 
any  captain  of  any  of  their  tugs  shall  stop  or  attempt 
to  detain  or  in  any  way  molest  any  vessel  the  captab 
of  which  vessel  has  refused  or  might  have  refused 
the  certificate  of  service  or  have  refused  or  may  re- 
fuse payment  of  any  demand.'' 

This  averment  is  supported  by  sufficient  evidence 
on  the  part  of  the  owners  of  the  Druid,  and  is  not 
contradicted  on  the  other  side.  As  regards  anj 
authority,  therefore,  prior  to  the  time  when  the 
unfortunate  transaction  commenced,  I  am  bound  to 
assume  that  Newton,  the  master  of  the  Druid,  mn 
wholly  unauthorized  by  the  company  to  act  as  he 
has  done  in  the  present  instance.  It  must  be  con- 
sidered, in  the  next  place,  how  far  his  conduct  was 
subsequently  sanctioned  and  adopted  by  the  owners 
of  the  Druid,  so  as  to  fix  upon  them  a  participa- 
tion in  his  acts  and  render  them  legally  responsible 
for  the  consequences  that  ensued.  It  has  been 
urged  against  them,  that  after  the  misconduct  of 
Newton  had  been  made  known  to  them  they  author- 
ized their  manager  to  call  upon  the  attorneys  of 
Gustavus,  the  master  of  the  Sophie,  for  the  purpose 
of  arranging  with  them  a  compensation  for  the  in- 
jury which  had  been  committed;  and  this  fcct 
has  been  much  relied  on,  and  is  said  to  be  ad- 
mitted by  the  owners  of  the  Druid  in  their  own 
statement  in  reply  to  the  act  on  petition.  Now  in 
my  view  of  it,  if  this  fact  stood  alone  unaccompaaied 
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by  any  further  statement  or  explanation  from  the  i842. 
owners  of  the  Druid,  I  do  not  think  that  I  could  _^^^^^ 
hold  it  to  be  an  adoption  of  the  act  of  their  captain 
or  an  admission  of  any  responsibility  on  their  part 
so  as  to  bind  them  in  law.  I  am  not  prepared  to 
say  that  if  before  a  suit  is  commenced  a  master 
being  cognizant  of  an  injury  done  by  his  servant 
shall  negociate  for  the  compensation  of  that  injury 
by  the  payment  of  a  sum  of  money,  out  of  Court, 
the  master  would  be  so  far  concluded  by  the  nego- 
ciation,  that  he  could  not  avail  himself  of  any  legal 
defence  to  the  action.  I  know  of  no  legal  princi- 
ples which  would  sustain  such  a  proposition.  But 
it  is  unnecessary  to  pursue  the  enquiry  further,  for 
this  reason,  that  it  is  expressly  alleged  and  sworn, 
and  is  not  contradicted,  that  the  negociation  car- 
ried on  by  the  manager  of  the  company  was  con- 
ducted, not  on  behalf  of  the  company,  but  on  be- 
half of  Newton,  the  master.  Dismissing,  therefore, 
from  my  consideration  any  averments  of  previous 
authority  or  subsequent  adoption  of  the  acts  of 
Newton  as  being  wholly  unsupported  by  proof,  I 
must  now  examine  the  legal  bearing  of  those  facts 
which  are  either  proved  or  admitted  in  the  cause. 

The  facts  in  the  case  upon  which  the  Court  must 
proceed  in  forming  its  judgment  are  these :  that  at 
the  time  of  the  aggression  Newton  was  in  command 
of  the  steamer,  and  engaged  in  his  usual  occupation 
of  looking-out  for  vessels  requiring  towage  assist- 
ance. That  it  was  his  duty,  in  compliance  with  the 
order  of  the  company,  to  make  the  demand  for  the 
towage  money  in  question.  That  in  making  the 
demand  he  was  acting  in  the  service  of  the  com- 
pany. That  the  aggression  and  detention  were 
neither  authorized  by  the  company  nor  were  natur- 
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IB42.  ally  incidental  to  any  directions  given  by  them. 
^^"^^p^  And  lastly,  that  tfae  assault  and  detention  were 
the  wilfal  acts  of  Newton  himself,  and  that  the 
damage  which  is  now  sued  for  was  occasioned  in 
consequence  thereo£  Upon  this  state  of  facts,  the 
enquiry  arises  what  are  the  principles  of  law  \fj 
which  the  decision  of  this  case  must  be  gavemed? 
The  answer  I  appirehend  is  this,  namely,  the  ndes 
and  principles  which  govern  the  cases  of  principil 
and  agent,  of  master  and  servant,  as  they^  have  been 
laid  down  and  adopted  in  the  courts  of  law  in  this 
country.  The  unfortunate  owner  of  the  Sophie,  who 
is  now  seeking  his  redress  by  suing  this  ship  md 
her  owners^  it  is  true  is  a  fidreigner^  a  subject  of 
Denmark,  but  his  title  to  redress  must  be  ruled  hy 
the  municipal  law  prevailing  in  the  Courts  of  this 
kingdom  and  governing  the  Court  in  which  he 
sues.  I  have  purposely  adopted  the  expresaoo 
^^  suing  this  ship  and  her  oumersy*  with  the  view  of 
considering  a  point  which  was  incidentally  raised 
in  the  argument,  whether  the  liability  of  die  ship 
and  owners  is  to  be  measured  by  the  same  rules,  or 
whether  the  ship  could  be  made  liable  although  fio 
personal  responsibility  should  attach  upon  the 
owners. 

Before  I  proceed  further,  I  will  now  endeavour 
very  shortly  to  dispose  of  the  point  to  which  I  have 
just  adverted.  Now  in  some  cases  it  is  obyious 
that  a  ship  may  be  liable  where  the  owners  would 
not  be  personally  responsible,  as,  for  instance,  ib 
cases  of  lien  upon  a  ship  for  seamen's  wages  or  bot- 
tomry bonds,  when  the  lien  has  been  acquired  be- 
fore the  existing  owners  made  their  purchase. 
Against  such  liabilities  the  purchasers  must  protect 
themselves  by  caution,  or  by  contract  at  the  time  of 
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sale,  as  against  the  enforcement  of  the  outstanding  i842. 
lien  in  a  proceeding  against  the  ship  in  this  Court, 
they  would  have  no  legal  defence  upon  the  plea 
that  the  existence  of  the  lien  was  unknown  to  them 
at  the  time  the  purchase  was  effected.  Again,  it 
might  possibly  be  that  an  innocent  purchaser  may 
be  liable  to  have  his  ship  arrested  and  sold  for  the 
payment  of  damages  in  a  case  where  the  former 
owners  would  have  been  responsible,  and  the 
damage  was  occasioned  before  the  purchase  was 
made ;  but  upon  this  point  I  give  no  opinion  what- 
ever. In  the  case  above  mentioned,  it  is  to  be 
remembered  that  the  liability  must  be  assumed 
to  have  attached  upon  the  ship  prior  to  the  time 
when  the  ownership  vested  in  the  existing  owners. 
In  all  causes  of  action  which  may  arise  from  cir- 
cumstances occurring  during  the  ownership  of  the 
persons  whose  ship  is  proceeded  against,  I  appre- 
hend that  no  suit  could  ever  be  maintained  against 
a  ship  where  the  owners  were  not  themselves  per- 
sonally liable,  or  where  their  personal  liability  had 
not  been  given  up,  as  in  bottomry  bonds,  by  taking 
a  lien  on  the  vessel.  The  liability  of  the  ship  and 
the  responsibility  of  the  owners  in  such  cases  ar^ 
convertible  terms ;  the  ship  is  not  liable  if  the  owners 
are  not  responsible,  and  vice  versA,  no  responsibility 
can  attach  upon  the  owners  if  the  ship  is  exempt 
and  not  liable  to  be  proceeded  against. 

Having  thus  disposed  of  the  incidental  question 
which  has  been  raised,  it  remains  for  me  to  apply 
the  principles  of  law  laid  down  in  the  reported 
cases,  so  far  as  they  bear  upon  the  circumstances  of 
the  present  case.  The  general  principle  of  law  that 
the  master  is  liable  for  the  acts  done  by  his  servants 
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1642.  wiihin  the  scope  of  their  employment,  is  not  de- 
^^i'^  nied,  hut  it  is  contended  on  hehalf  of  the  owners  of 
the  Druid,  that  the  principle  does  not  apply  to  tlm 
case,  and  that  no  such  liahUitj  exists  where  the 
servant,  though  occupied  in  the  affairs  of  his 
master  generally,  has  occasioned  an  injury  hy  his 
violent,  wilful,  and  malicious  conduct.  The  just- 
ness of  the  reasoning  upon  which  this  distinction  is 
founded  is,  I  must  confess,  not  altogether  apparot 
to  my  mind,  and  if  I  had  heen  called  upon  to  de- 
cide this  question  upon  my  own  judgment  alone,  in 
the  ahsence  of  any  decided  cases,  I  might  perhaps 
have  felt  some  difficulty  in  arriving  at  the  conda- 
sion  to  which  I  am  ahout  to  come  in  the  present  in- 
stance. It  is  consistent  with  reason  and  natural 
justice,  that  a  master  should  he  responsihle  for 
the  skill  and  honesty  of  the  agent  whom  he  em- 
ploys in  the  management  of  his  husiness.  He 
selects  him,  and  holds  him  out  to  the  world  as  a  fit 
person  to  he  trusted,  and  in  so  doing  to  a  certain 
extent  he  may  he  said  to  contract  with  the  person 
with  whom  he  deals  for  the  existence  of  these  qua- 
lities in  his  agent.  Unless,  therefore,  the  principal 
was  responsible,  mankind  would  have  no  security  or 
protection  in  the  ordinary  transaction  of  their 
affairs.  The  principal  would  be  deriving  a  benefit 
from  the  acts  of  his  agent,  whilst  the  persons 
who  may  be  dealing  with  that  agent,  if  injured  by 
his  misconduct,  would  have  no  remedy  but  by  an 
action  against  the  agent  himself,  who  might  be 
wholly  unable  to  make  a  compensation.  The  re- 
sult would  be,  that  all  mutual  confidence  between 
man  and  man,  upon  which  the  business  of  life  de- 
pends,  would  be  destroyed.     Upon  this  ground  I 
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apprehend  the  doctrine  of  the  master's  responsi-        i842. 

biUty  was  founded,  and  upon  this  principle  the  case  ^— - 

of  Grammar  v.  Nixon*  was  decided.     In  that  case    ^"*  ^*""'* 
a  goldsmith's  apprentice  sold  an  ingot  of  gold  and 
silyer  upon  a  special  warrantry  that  it  was  of  the 
same  value  per  ounce  with  an  assay  then  shown. 
Upon  the  evidence  it  appeared  that  he  had  forged 
the  assay,  and  that  the  ingot  was  made  out  of  a 
lodger's  plate  which  he  had  stolen.     The  learned 
judges  by  whom  the  case  was  decided,  held  that  the 
goldsmith  was  liable  for   the   forgery  and  fraud 
which  had  been  practised  by  his  apprentice.     But 
it  is  said  that  the  present  case  is  one  of  violence 
and  wilful  aggression,  and  is  upon  that  ground  dis- 
tinguishable from  a  case  of  fraud.      The  reason  of 
this  distinction,  as  I  have  already  observed,  is  not 
very  apparent.      It  may  perhaps  be  argued  that 
fraud  and  perjury  may  occur  in  the  ordinary  trans- 
actions of  business,  but  violence  cannot  possibly  be 
contemplated  in  the  discharge  of  any  duty.     This 
reasoning  may  be  true,  but  to  my  judgment  is  not 
satisfactory.     Again,  it  may  be  said  that  in  com- 
mitting an  act  of  wilful  and  malicious  violence,  the 
agent  renders  himself  criminally  responsible ;  but 
this  reason  I  apprehend  does  not  supply  any  solid 
distinction,  for  it  may  occur  that  the  master  of  a 
ship  may  be  criminally  responsible,  and  yet  the 
owners  be  liable  for  the  damages,  as  in  the  case  of 
a  steamer  going  through  a  crowded  roadstead  in  a 
dark  night  at  full  speed,  and  thereby  occasioning  a 
collision  and  destruction  of  both  ship  and  crew. 
In  such  a  case  I  conceive  the  master  would  be  in- 
dictable for  manslaughter,  and  yet  the  owners  would 
be  responsible  for  the  damage.     Another  reason 
*  Strange's  Reports,  Vol.  I.  p.  653. 
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1842.        may  perhaps  be  suggested,  namely,  that  by  hoU- 

mg  the  principals  responsible  for   the   malidoitt 

"  *''"'  acts  of  the  agent  when  committed  out  of  the 
scope  of  his  employment,  the  principals  would 
be  exposed  to  such  risks  as  would  deter  them 
from  embarking  in  business  transactions  which  they 
could  not  superintend  in  person,  and  the  general 
commerce  of  the  world  would  be  injuriously  fet- 
tered and  restricted.  But  it  is  useless  to  pursue 
the  speculation  upon  this  point  more  in  detaiL  1 
must  look  to  the  decided  cases,  and  must  be  go- 
verned by  the  rules  which  they  haye  laid  down,  and 
not  by  any  abstract  reasoning  or  doubtful  conjec- 
tures of  my  own. 

Passing  over  the  earlier  cases,  I  must  notice  the 
case  of  Macmanus  v.  Crickett  (1  East,  106).  In 
that  case  the  servant  of  the  defendant  had  wilfully 
driven  his  master's  carriage  against  the  chaise  of 
the  plaintiff,  and  in  making  the  rule  absolute  for 
entering  a  nonsuit,  the  Court  incidentally  decided 
that  no  action  would  lie.  The  marginal  note  is  in 
these  words :— "  A  master  is  not  liable  in  trespass 
for  the  wilful  act  of  his  servant,  as  by  driving  his 
master's  carriage  against  another,  done  without  the 
direction  or  assent  of  the  master.  But  he  is  liable 
to  answer  for  any  damage  arising  to  another  from 
the  negligence  or  unskilfulness  of  his  servant  acting 
in  his  employ."  The  judgment  was  delivered  1^ 
Lord  Kenyon,  and  embodied  the  unanimous  opinion 
of  the  Court,  amongst  whom  was  Mr.  Justice 
Lawrence.  In  the  course  of  his  judgment  Lord 
Kenyon  says:  "The  technical  reason  in  RoUe's 
Abr.  with  respect  to  the  sheep  applies  here,  and  it 
may  be  said  that  the  servant  by  wilfully  driving  the 
chariot  against  the  chaise  without  his  master's  as- 
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sent,  gained  a  special  property  for  the  time,  and  so        18*2. 
to  that  purpose  the  chariot  was  the  master's :"  and  ^^^^^ 

this  passage  immediately  follows,  **  This  doctrine 
does  not  at  all  militate  with  the  cases  in  which  a 
master  has  been  holden  liable  for  the  mischief 
arising  from  the  negligence  or  unskilfulness  of  his 
servant,  who  had  no  purpose  but  the  execution  of 
his  master's  orders.  It  does  not  appear,  therefore, 
that  the  case  of  Macmanus  v.  Crickett  contains  any 
express  decision  that  no  action  would  lie  under  the 
circumstances  then  under  discussion,  where  a  servant 
has  driven  his  master^s  carriage  wilfully  against 
another  carriage/'  I  must  next  refer  to  the  case 
of  Boucher  v.  Nordstrom,  1  Taunt.  368.  The  mar- 
ginal  note  is  to  this  effect :  **  If  one  of  a  ship's 
crew  does  a  wilful  act  of  injury  to  another  ship, 
without  any  direction  from  or  privity  of  the  master, 
trespass  cannot  be  maintained  against  the  master, 
although  he  was  on  board  at  the  time."  Upon  the 
original  hearing  of  the  case.  Sir  James  Mansfield, 
by  whom  the  case  was  heard,  expressly  stated  that 
the  action  was  not  prevented  by  the  fact  that  the 
injury  was  done  by  one  of  the  crew ;  that  upon  ge- 
neral doctrines  the  master  was  responsible  on  the 
supposition  and  assumption  that  he  had  the  power 
of  hiring  and  dismissing  them ;  and  the  verdict  was 
returned  for  the  plaintiff.  In  arguing  the  rule  nisi, 
Sergeant  Vaughan  moved  to  set  the  verdict  aside 
upon  two  grounds ;  first,  that  the  action  ought  to 
have  been  brought  against  the  pilot,  not  against  the 
captoin ;  secondly,  that  the  action  ought  to  have 
been  case,  not  trespass.  Sergeant  Shepherd  in 
shewing  cause  said,  an  action  upon  the  case  could  not 
have  been  maintained,  for  the  act  was  not  an  act  of 
negligence,  but  of  wilful  cutting ;  trespass  therefore 
VOL.  I.  2  E 
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1842.        was  the  right  action.      In  the  case  of  a  sheriff^ 
'*"      trespass  lies  against  him  for  the  act  of  his  bailiffi. 
The  Court  held  that  it  did  not  appear  that  the  c^ 
tain  had  done  any  act  in  the  case;  the  rule  to  enter  a 
nonsuit  must  be  made  absolute.     This  is  all  that  is 
reported  to  have  occurred  in  the  case  of  Boucher  r. 
Nordstrom,  and  it  is  to  be  observed  that  in  the  latter 
case  the  decision  in  Macmanus  v.  Crickett  was  not 
referred  to.    If  the  cases  had  rested  here,  therefore, 
I  should  have  experienced  some  difficulty  in  ascer* 
taining  what  was  the  common  law  doctrine  upoD 
the  subject.     But  I  am  relieved  from  this  difficulty 
by  the  more  recent  case  of  Lyons  v.  Martin,  which 
is  reported  in  the  8th  Vol.  Adol.  &  Ellis,  p.  51ft 
In  that  case  a  servant  drove  a  horse  from  the  high* 
way  into  his  master*s  field,  and  then  distrained  it 
The  Court  held  that  the  master  was  not  responsible 
for  the  act  of  his  servant.     Mr.  Justice  Coleridge, 
before  whom  the  case  was  originally  heard,  was  of 
opinion  that  as  the  act  of  seizure  was  not  within 
the  scope  of  a  servant's  ordinary  employment,  some 
direct  authority  from  the  master  ought  to  be  proved, 
and  this  not  being  done,  the  plaintiff  was  nonsuited 
Upon  the  motion  for  a  new  trial.  Lord  Denman 
said,  "  I  think  the  learned  judge  ruled  rightly.  It  is 
clear  that  the  wrongful  act  could  not  he  traced  to 
the  master.     He  had  authorized  nothing  that  was 
not  lawful.     He  has  pleaded  a  special  plea,  but 
that  is  out  of  the  question.    The  case  here  is  of  aD 
act  in  itself  unlawful,  and  the  question  then  is  whe- 
ther that  particular  act  was  authorized.     The  in- 
stances where  an  injury  has  resulted  from  negli- 
gence in  performing  a  lawful  service  do  not  apply* 
In  the  Attomey-General  v.  Riddle,  where  the  wife 
of  a  paper-maker  had  illegally  delivered  out  paper 
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without  proper  stamps,  the  Court  of  Exchequer  ie42. 
held  it  to  be  a  fit  question  for  the  jury,  whether  or  *^'*  ^''^' 
not  the  husband  was  chargeable  with  her  acts,  as 
done  under  his  authority,  but  that  decision  pro- 
ceeded on  the  supposition  that  the  husband  was  ge- 
nerally presiding  over  the  business,  and  that  any*, 
thing  done  in  the  management  of  it  by  a  person 
usually  acting  in  it  under  his  control,  as  the  wife 
was  shewn  to  have  been,  might  be  refen*ed  to 
him/'  And  Mr.  Justice  Pattison  said,  "  Brucker 
V.  Fremont,  and  other  cases  where  the  master  has 
been  held  liable  for  the  consequences  of  a  lawful 
act  negligently  done  by  his  servant,  do  not  apply* 
Here  the  act  was  utterly  unlawful.  A  master  is 
liable  where  his  servant  causes  injury  by  doing  a 
lawful  act  negligently,  but  not  where  he  wilfully 
does  an  illegal  one.  Every  person  is  to  be  taken 
to  know  the  law."  I  understand  that  since  this  de* 
cision  in  Lyons  «.  Martin,  another  case  has  been 
decided  in  the  Court  of  Exchequer.  The  case  i^ 
not  at  present  reported,  and  I  will  not  therefore 
refer  to  its  circumstances,  but  I  am  informed  that 
the  decision  in  question  extends  the  principle  of  the 
doctrine  even  beyond  that  laid  down  in  the  case  of 
Lyons  v.  Martin.  The  result  of  the  decision  to 
which  I  have  referred  most  clearly  establishes,  that 
at  common  law  an  action  could  not  be  maintained 
against  the  company  to  which  the  Druid  belongs  in 
the  present  instance,  and  if  no  such  action  could 
be  supported  at  common  law,  it  cannot  be  main*^ 
tained  here.  I  am,  therefore,  imder  the  necessity 
of  dismissing  the  owners,  I  cannot,  however,  leave 
this  case  without  expressing  my  deep  regret  that  in 
British  waters,  within  British  jurisdiction,  the  un* 
fortunate  foreigner  who  is  master  and  owner  of  this 
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1848.        vessel  should  have  been  subjected  to  this  outrage  and 

loss,  not  only  without  redress,  but  without  any  punish- 

RuiD.  ^gjjj  being  inflicted  upon  the  aggressor.  If  the 
master  of  the  Druid  go  without  punishment,  and  the 
owner  of  the  Sophie  without  redress,  the  example 
must  be  of  evil  effect ;  it  will  discourage  the  trade  of 
foreigners  with  this  country,  afford  a  mischievous 
precedent  for  the  like  ill-treatment  of  British  ves- 
sels in  foreign  ports,  and  most  certainly  bring  great 
discredit  upon  British  justice  and  British  hospi- 
tality. 


sothAprn.  THE   INDIA. 


itilbX  ^^    1^  ^^^^  ^^^  ^^^  India,  a  Swedish  vessel  got  upon 

tuaiiy  conferred       the  Scoby  Saud,  ou  the  coast  of  Norfolk,  in  the 

tLofpUTi^rtyl  night  of  the  8th  November  last,  and  upon  the  fol- 

^oJ^l^^oM    lowing  morning  a  boat's  crew  from  Yarmouth  put 

alone.  off^  to  her  assistaucc,  and  their  services  were  ac- 

aiieged  salvors    ccptcd.     Duriug  the  wholc  of  the  9th  the  boatmen 

uirgrou*!?d"^**°  were  actively  employed  in  assisting  the  vessel^  but 

quutidYhe^'vcs-  ^"  ^^^  momiug  of  the  10th  they  returned  to  Yar- 

«ei  leaving  ihe    mouth  iu  their  boat,  taking  witS  them  the  entire 

uncomptet!^^*    ship's  compauy,  and  leaving  the  India  a  derelict  on 

the  sand,  and  without  expressing  any  intention  d 

returning  to  her.     Whilst  so  abandoned,  the  India 

was  boarded  by  a  second  set  of  salvors,  who  laid 

out  an  anchor  and  adopted  the  necessary  measures 

for  getting  her  off  the  sand,  and  in  the  afternoon  of 

the  10th,  eight  of  the  Yarmouth  boatmen  returned 

to  the  ship  and  claimed  to  join  in  the  salvage  opiera- 

tions  of  the  persons  then  on  board  her,  on  the  ground 

of  their 'former  services  to  the  vessel.    The  claim  was 

resisted  by  the  second  salvors,  who  ultimately  sue- 
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ceeded  in  getting  the  India  off  the  sand,  and  by  the        isw. 
assistance  of  a  steam  tug  carried  her  into  Yarmouth        '    ^' 
Roads  and  beached  her  in  safety  upon  the  shore. 

Separate  actions  were  entered  by  the  two  sets  of 
salvors,  and  in  January  the  vessel  was  arrested  at 
the  suit  of  the  Yarmouth  boatmen,  and  was  detained 
under  arrest  until  the  final  hearing  of  the  cause. 

The  services  of  the  second  salvors  were  admitted 
by  the  owners,  but  the  claim  of  the  Yarmouth  boat- 
men was  resisted  upon  two  grounds :  1st.  That  no 
salvage  had  been  effected  by  them.  2ndly.  That 
they  had  been  guilty  of  misconduct  in  pillaging  the 
vessel  whilst  on  board.  The  case  was  argued 
by- 

Haggardy  for  the  Yarmouth  boatmen. 
Phillimorey  for  the  second  salvors. 
Jennerj  for  the  owners. 

Upon  the  merits  of  the  case,  the  Court  pro- 
nounced for  the  claim  of  the  second  salvors,  and  dis- 
missed the  suit  of  the  Yarmouth  boatmen  with  the 
following  observations. 

"  The  first  question  which  I  have  to  decide,  is, 
whether  the  Yarmouth  salvors  are  entitled  to  any 
salvage  at  all,  under  the  circumstances  dis- 
closed in  the  evidence  before  the  Court  ?  Upon 
this  part  of  the  case  I  feel  no  doubt  or  difficulty 
with  respect  to  the  conclusion  to  which  I  must 
come.  Assuming  that  all  that  was  done  by  the 
crew  of  the  Yarmouth  boat  was  done  with  propriety, 
still  the  measures  which  they  adopted  were  unsuc- 
cessful in  the  result,  and  upon  the  morning  of  the 
10th  they  abandoned  the  vessel  leaving  their  ser- 
vice uncompleted.     It  is,  therefore,  impossible  to 
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1842.        hold  that  any  salvage  service  in  the  legal  accepta- 

'  ''  '  .  tion  of  the  term  had  heen  rendered  to  the  owners 

Th.  i«p*a.  ^f  jjj^  j^^^  ^Yien  they  so  left  that  vessel  The 
principle  of  salvage  law  which  governs  the  practice 
of  the  Court  is  this.  That  however  meritorious 
the  exertion  of  alleged  salvors  may  be,  if  they  are  not 
attended  with  benefit  to  the  owners  they  cannot  be 
compensated  in  this  Court ;  salvage  reward  is  for 
benefit  actually  conferred  in  the  preservation  of 
property,  not  for  meritorious  es;ertions  alone.  It 
has  been  said  that  the  return  of  the  boatmen  to 
Yarmouth  was  merely  temporary,  and  that  when 
they  left  the  India  they  did  so  with  the  sanction 
and  at  the  request  of  the  master  for  the  purpose  of 
landing  him  and  his  crew,  and  of  transacting  some 
private  business  of  their  own  at  Yarmouth,  intending 
when  their  object  had  been  accomplished  to  return 
to  the  vessel  and  continue  their  exertions  for  its 
preservation. 

"  This  intention,  it  has  been  urged,  is  to  be  in- 
ferred from  the  whole  res  gestee  of  the  case,  and  in 
support  of  this  inference  the  counsel  for  the  boatmen 
have  more  especially  relied  upon  the  fact  that  some  of 
the  boatmen  actually  did  return  in  the  course  of  the 
day,  and  were,  as  it  is  alleged,  prevented  from  re- 
newing  their  services  to  the  ship  by  the  opposition 
of  the  second  salvors,  who  were  at  that  time  in  pos- 
session of  her.  Now  if  it  could  be  established  to 
the  satisfaction  of  the  Court,  that  when  the  boatmen 
returned  to  Yarmouth  with  the  master  and  crew  of 
the  vessel,  there  was  only  a  temporary  suspension  of 
their  services,  and  this  with  the  concurrence  of  the 
master,  and  that  they  really  intended  to  return 
to  the  vessel  and  renew  their  exertions,  as  sug- 
gested in  the  argument,  this  circumstance  would 
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undoubtedly  have  a  most  material  bearing  upon  the        i842. 
claim  which   they  have   set  up.      Looking,  how-  ^'^*' 

ever,  to  the  evidence  in  the  cause,  and  to  the  res 
gestae  of  the  case  itself,  I  am  unable  to  discover 
any  grounds  to  sustain  the  inference  of  any  such  in- 
tention on  the  part  of  the  Yarmouth  boatmen.  I 
do  not  find  in  the  affidavits  of  Denny  and  his  fellow 
boatmen  any  averment  whatever  that  it  was  their 
intention  to  return ;  on  the  other  hand,  it  is  strongly 
in  favour  of  a  contrary  presumption,  that  Denny, 
the  principal  man  of  the  Yarmouth  boat's  crew, 
and  the  duxfactiin  the  original  enterprise,  never  did 
return  at  all ;  other  circumstances  are  also  to  be 
found  in  the  res  gestce  of  the  case  which  induce  me 
to  conclude  that,  when  the  boatmen  first  quitted  the 
India,  they  had  no  intention  of  returning  to  render 
any  further  assistance  to  her. 

"  What  was  the  state  of  the  vessel  and  what  the 
period  of  time  when  they  so  quitted  her  ?  Not- 
withstanding the  endeavours  which  had  been  made 
for  her  preservation,  she  was  stiQ  fixed  upon  the 
sand,  and  the  water  was  flowing  up  to  the  deck. 
Again,  at  the  very  moment  of  their  leaving  her  the 
tide  was  about  to  flow,  and  the  opportunity  was 
consequently  most  favourable  to  the  continuance 
of  their  exertions  if  they  had  entertained  any  hope 
of  getting  the  vessel  off  the  sand.  Taking  these 
circumstances  into  consideration,  it  is  manifest  to 
my  mind  that  they  did  not  intend  to  return ;  but 
thinking  the  case  to  be  absolutely  desperate,  they 
had  finally  resolved  to  abandon  the  vessel  to  her 
fate.  If  this  be  so,  the  legal  effect  of  this  abandon- 
ment upon  the  claim  which  they  have  set  up,  is  in 
no  degree  altered  by  the  fact,  that  some  of  the  boat- 
men  subsequently   returned,  and  endeavoured   to 
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i84t.  force  their  assistance  upon  the  second  salvors,  who 
were  at  that  time  in  possessicm  of  the  vesseL 
Having  abandoned  the  possession  of  the  ship,  they 
had  no  right  to  recover  it  against  the  secoiid  salvon^ 
and  those  persons  were  justified  in  resisting  the 
offer  of  additional  assistance,  which,  under  the 
circumstances,  would  have  been  superfluous. 

**  I  cannot  therefore  attribute  any  merit  to  them, 
in  having  put  forward,  upon  the  occasion  of  their 
return  to  the  India,  a  claim  which  they  were 
not  entitled  to  assert.  Upon  the  whole  facts  of  the 
case,  then,  I  must  pronounce  against  the  claim  which 
has  been  advanced  on  behalf  of  the  Yarmouth  boat- 
men ;  but  as  I  am  not  satisfied  of  the  truth  of  the 
charges  of  misconduct  which  have  been  made 
against  them,  I  shall  not  condemn  them  in  the 
costs/* 

Upon  a  subsequent  court  day,  10th  May,  1842, 

Jenner  applied  to  the  Court  to  condemn  the  Yar- 
mouth boatmen  in  the  expenses  of  the  fees  paid  to 
the  officer  of  the  Court  who  had  been  in  possession 
of  the  vessel  from  the  time  of  her  arrest;  the 
vessel  having  been  detained  in  the  custody  of  the 
Court  for  several  months,  at  the  suit  of  the  said 
boatmen,  and,  as  the  Court  had  now  decided,  un- 
justifiably. 

Haggard,  contrd.. — The  expenses  of  these  fees 
are  customarily  discharged  by  the  owners  of  ves- 
sels  whfere  bail  is  given,  and  the  prolonged  de- 
tention of  the  ship  in  the  custody  of  the  Court's 
officer  raises  no  distinction  in  the  present  instance; 
such  detention  having  been  caused  by  the  de&ult 
of  the  owners  in  not  having  produced  sufficient 
bail  to  the  action. 
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Jenner. — The  action  having  heen  entered  in  the        i842. 
sum  of  £1000,  bail  was  offered  to  the  amount  upon     ^^"^^^ 
condition  that  the  ship  should  be  released,  but  this     ^"*  ^*"*^' 
offer  was  refused  upon  different  estimates  bemg  en- 
tertained between  the  owner  and  salvors,  as  to  the 
value  of  the  ship. 

Per  Curiam. 
If  the  owners  of  the  ship  had  given  in  their  affi- 
davit of  value,  and  had  applied  for  a  supersedeas, 
and  the  vessel  had  been  detained  by  the  asserted 
salvors,  I  should  have  considered  them  guilty  of 
vexatious  conduct,  and  have  condemned  them  in 
the  costs  of  such  further  detention  of  the  vessel. 
In  the  absence,  however,  of  any  such  application  in 
the  present  instance,  I  cannot  I  think  condemn  them 
in  the  costs  as  prayed  for.  Motion  refused. 

THE  ARIADNE.    Macleod.  «^^^^' 

THIS   was   a  cause    of  bottomry,   promoted  by  Boggi,  Taylor, 

Bruce,  Shand,  and  Company,  of  Calcutta,  against  LondoiC  the 
the  ship,  her  tackle,  apparel,  &c.  ^°Srof°a 

The  circumstances  of  the  case  are  fully  noticed  'o'sraw  Ihl^^^ 
in  the  judgment  of  the  Court,  and  the  case  was  andCo.,'of 

J  *!       °  Calcutta,  lub- 

argUed  by scquently  mort- 

gaged tbeyetsel 

Haggard  and  Harding j  for  the  bondholders.         *n3  her  freight 

to  an  assurance 

Addams  and  Bayfordy  contra.  luJS^^MBe 

Judgment— Z>r.  Lushington.  ^"^l?^^  ^° 

The  bond  sued  for  in  this  case  is  dated  the  19th  ^  ^no'tothe 

departure  of  the 

of  July,  1841,  the  vessel  at  that  period  lying  at  thipfromCai- 
Calcutta,  and  it  is  granted  for  the  sum  of  £853  with  are  mJd«^  mT 
12  per  cent,  maritime  interest,  for  the  voyage  from  ?,«S^"^ 
Calcutta  to   London.     The  ship  arrived   in   this  CV*'"I*'^?'J!?^*' 

*  Shand,  and  Co., 
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the  consignees. 
Bond  opposed 
upon  three 
grounds. 

1st.  That  it  wu 
not  originally  a 
bottomry  trans- 
action. 

Snd.  That  the 
advances  were 
made  for  the 
payment  of 
d^s  pr&> 
yiously  in- 
curred by  the 
vesseL 

Srd.  That 
Sband  being  a 
partner  in  ^e 
bouse  in  Lon- 
don, and  also  in 
Calcutta,  was 
against  the  ge- 
neral integrity 
of  the  trans- 
action in  ques- 
tion. 

Bond  pro- 
nounced for, 
with  costs. 


country  on  the  7th  of  Novemher,  and  upon  the  29tb 
of  December,  1841,  she  was  arrested  at  the  suit 
of  the  obligees  in  the  bond.  An  appearance  was 
entered  to  the  action  by  the  directors  of  the  Mari- 
time Assurance  Company,  and  the  suit  was  com- 
menced in  the  usual  form,  by  an  act  on  petition. 
It  is  important  to  consider,  in  the  first  instance,  the 
averments  which  have  been  set  up  in  the  pleadings 
on  the  one  side  and  on  the  other,  for  although  it 
may  sometimes  happen  that  a  bond  may  be  supported 
by  facts  which  come  out  incidentally  in  the  evidence, 
the  attention  of  the  Court  must  be  primarily 
directed  to  those  points  which  are  more  imme- 
diately put  in  issue  in  the  pleadings ;  and  it  would  be 
most  inconvenient  to  decide  the  case,  not  according 
to  what  is  alleged  and  proved,  but  according  to 
that  which  incidentally  transpires  in  the  course  of 
the  suit*  The  act  on  petition  of  the  bondholders 
shortly  states  that  money  was  wanting  to  enable 
the  ship  to  put  to  sea ;  that  Bruce,  Shand,  and  Co. 
of  Calcutta,  advanced  that  money,  upon  the  security 
of  a  bond  of  bottomry;  and  that  the  bond  in 
question  has  not  been  discharged  since  the  arrival 
of  the  ship  in  this  country.  On  behalf  of  the  as- 
surance company,  whose  title  to  oppose  the  bond  is 
founded  upon  an  asserted  mortgage  of  the  vessel  in 
the  sum  of  £5000,  it  is  alleged,  in  answer  to  the 
act  on  petition,  that  previous  to  February',  1841, 
Boggs,  Taylor,  and  Company,  of  London,  were 
the  mortgagees  in  possession  of  the  ship,  and 
that  they  dispatched  her  on  the  voyage  from 
London  to  Calcutta,  consigned  to  the  house  of 
Bruce,  Shand,  and  Co.,  at  Calcutta,  That  the 
vessel  arrived  at  Calcutta  upon  the  14th  of  May, 
1841,  and  was  immediately  placed  under  the  con- 
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trol  of  Bruce,  Shand,  and  Co.,  who  made  all  the  i848. 
necessary  advances  as  agents,  and  upon  the  personal  -_  *'  ''^' 
security  of  Boggs,  Taylor,  and  Co.,  upon  whom  the 
master  drew  a  bill  for  such  advances,  and  which  bill 
was  in  the  amount  of  the  sum  now  covered  by  the 
bottomry  bond.  That  in  February,  1841,  William 
Shand,  Junior,  a  partner  in  the  firm  of  Boggs,  Taylor, 
and  Co.,  and  also  in  the  firm  of  Bruce,  Shand,  and 
Co.,  obtained  from  the  Maritime  Assurance  Com- 
pany  a  loan  of  £5000  on  mortgage  of  the  ship,  and 
at  the  same  time  Boggs,  Taylor,  and  Co.  also  mort- 
gaged the  freight  to  Pirie  and  Co.,  without  notice 
to  the  assurance  company,  who  allowed  the  freight 
to  be  received  in  part  by  Pirie  and  Co.,  believing 
that  the  value  of  the  vessel  would  be  fully  sufficient 
to  repay  the  loan  which  they  had  advanced.  That 
upon  the  arrival  of  the  vessel  in  England,  the  fact 
of  the  bottomry  bond  at  Calcutta  was  unduly  kept 
back  from  the  knowledge  of  the  assurance  company, 
and  the  first  intimation  of  the  existence  of  any  such 
bond  was  communicated  to  them  in  a  letter  dated 
21st  December,  and  which  letter  was  written  by 
W.  Shand  and  Co.,  of  Glasgow,  the  said  W.  Shand 
being  the  father  of  W.  Shand,  Junior,  the  partner 
in  the  house  of  Boggs,  Taylor,  and  Co.,  and  of 
Bruce,  Shand,  and  Co.  Lastly,  that  the  bond  was 
executed  a  few  days  before  the  ship  left  Calcutta, 
and  was  only  resorted  to  by  Bruce,  Shand,  and  Co. 
upon  their  being  apprised  of  the  mortgage  of  the 
vessel  by  Boggs,  Taylor,  and  Co.  to  the  Maritime 
Assurance  Company.  A  reply  was  given  in  by  the 
bondholders,  and  without  entering  minutely  into  its 
details  it  may  be  stated,  that  it  consists  not  of  mere 
denials  only,  but  alleges  a  variety  of  facts  in  sup- 
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1842.  port  of  the  bondholder's  daim.  The  moet  material 
'^'  of  these  facts  are,  that  M^Lellan  and  Co.  were  the 
real  owners  m  possession  of  the  vessel  on  her 
outward  voyage  from  this  country  to  Calcutta,  and 
that  Boggs,  Taylor,  and  Co.  were  the  mortgagees 
only.  That  the  ship  was  consigned  by  M  ^LeUan 
and  Co.  to  the  house  of  Bruce,  Shand,  and  Co.  at 
Calcutta.  That  in  December,  1840,  M'Lellan 
and  Co.  fiedled,  and  Boggs,  Taylor,  and  Ca  then 
sent  out  a  power  of  attorney  to  Mr.  Stafford  at 
Calcutta  to  take  possession  of  the  vessel  on  their 
behalf,  and  upon  his  refusing  to  make  the  necessuy 
advances,  the  same  were  supplied  by  Bruce,  Shand^ 
and  Co.,  entirely  upon  the  security  of  a  bond  of 
bottomry,  and  that  at  the  time  they  so  advanced 
the  money,  they  were  wholly  unapprised  of  the 
second  mortgage  of  the  vessel  by  Boggs,  Taylor, 
and  Co.  to  the  assurance  company.  The  rejoinder 
states  facts  exclusively  relating  to  the  dealings 
of  W.  Shand,  Junior,  with  the  assurance  company, 
and  concludes  with  an  averment  that  the  bill  of  ex- 
change which  was  drawn  by  the  master  in  favour  of 
Bruce,  Shand,  and  Co.  at  Calcutta,  was  receiyed 
by  Boggs,  Taylor,  and  Co.,  and  accepted  by  them 
on  the  14th  of  September,  1841,  prior  to  the  arrival 
of  the  ship  in  England  in  the  following  month  of 
November.  Such  is  a  brief  outline  of  the  pleadings 
given  in  by  the  respective  parties  in  this  suit,  and 
in  order  more  clearly  to  elucidate  the  real  issue  in 
the  cause,  I  will  now  recapitulate  the  grounds  upon 
which  the  validity  of  the  bond  is  disputed. 

First,  it  is  alleged  that  the  bond  was  not  origin- 
ally a  bottomry  transaction. 

Secondly,  that  even  if  the  money  was  advanced 
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upon  bottomry  it  was  advanced  to  pay  debts  pre-        i842. 
viously  contracted  to  Bruce,  Shand,  and  Co.,  and  _^^'*^''^' 
other  persons. 

Thirdly,  that  the  conduct  of  W.  Shand,  Junior, 
in  his  dealings  with  the  assurance  company,  is  full  of 
suspicion,  and  raises  an  unfavourable  presumption 
against  the  house  of  Bruce,  Shand,  and  Co.,  in 
which  he  is  a  partner,  and  also  against  the  gene- 
ral integrity  of  the  transaction  in  question. 

Such  being  the  grounds  upon  which  the  validity 
of  the  bond  is  impugned,  how  does  the  case  stand 
which  is  set  up  on  the  other  side  in  support  of  its 
legality?  The  bond  itself  is  duly  executed,  and 
prima  faci£  all  is  apparently  correct  and  regular ; 
with  respect  to  the  proofs  in  support  of  it,  if  not  re- 
butted,  they  are  in  my  judgment  as  sufficient  and  satis- 
factory  as  could  possibly  have  been  expected  under 
the  circumstances  of  the  case,  unless  evidence  had 
been  procured  under  a  commission  to  Calcutta,  where 
the  transaction  took  place.  Macleod,  the  master  of 
the  vessel,  swears  in  his  affidavit  that  when  the  ship 
originally  sailed  from  this  country  she  was  under  the 
control  of  M*Lellan  as  the  owner,  and  the  testi- 
mony of  this  witness  is  corroborated  by  the  affidavit 
of  M^Lellan  himself,  whom  I  must  assume  to  be  a  dis- 
interested witness  in  the  cause,  and  this  upon  the  aver- 
ment of  the  opposers  of  the  bond,  who  state  that  the 
mortgage  upon  the  vessel  much  exceeds  the  amount 
of  her  present  value.  Macleod,  the  master,  further 
swears,  that  the  ship  was  consigned  by  M'Lellan  to 
Bruce,  Shand,  and  Co.,  and  upon  the  failure  of 
M*Lellan  and  Co.,  she  was  delivered  up  to  Mr. 
Stafford,  as  the  agent  of  Boggs,.  Taylor,  and  Co. 
With  respect  to  the  objection,  that  this  delivery  of 
the  vessel  to  Mr.  Stafford,  was  made  with  a  fraudu- 
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i84«.  lent  intention  against  the  assurance  company,  I  must 
^suiMay.  confess  that  looking  at  the  whole  res  gest^p^  mA 
RiADHi.  jjjQj.^  particularly  to  the  dates  of  the  transaction 
itself,  I  am  unable  to  arrive  at  any  such  conclusion. 
The  bankruptcy  of  M*Lellan  and  Co.  rendered  the 
delivery  of  the  ship  to  th6  agent  of  the  mortgagees 
a  probable  and  a  prudent  course  of  proceeding,  and 
as  regards  the  dates,  it  is  important  to  notice  that 
the  failure  of  M'Lellan  and  Co.  took  place  in 
December,  1840,  and  the  power  of  attorney  to  Mr. 
Stafford  was  immediately  forwarded  to  Calcutta, 
but  the  loan  from  the  assurance  company  was  not 
negotiated  until  February,  1 84 1 .  As  far,  therefore, 
as  the  transaction  of  the  delivery  of  the  yessel  to 
Mr.  Stafford  can  have  any  bearing  upon  the  case, 
I  see  nothing  improper  in  it ;  on  the  contrary,  I 
think  that  it  was  a  perfectly  natural  and  a  prudent 
measure  to  have  been  pursued  under  the  circum- 
stances  of  the  case.  The  next  consideration  is  the 
character  of  the  advances  which  were  made  on  be- 
half of  the  vessel  by  Bruce,  Shand,  and  Co., 
whether  they  were  made  upon  the  faith  of  a  bot- 
tomry security  or  upon  the  personal  credit  of 
Boggs,  Taylor,  and  Co.  It  is  expressly  averred  in 
plea  by  the  bondholders,  that  they  were  made  en- 
tirely upon  the  security  of  a  bond  of  bottomry,  and 
this  statement  is  borne  out  by  the  evidence  of  the 
master,  and  is  moreover  consistent  with  the  pro- 
babilities of  the  case.  It  is  clear  that  some  re- 
pairs  to  the  vessel  must  have  been  necessary  after 
the  long  voyage  she  had  undergone  from  this 
country ;  and  although  the  Court  has  no  means 
of  ascertaining  whether  the  master  was  originally 
supplied  with  funds  by  his  employers,  the  master 
himself  swears  that  during  his  stay  at  Calcutta  he 
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had  no  other  supplies,  and  that  Stafford  refused  to  iHis. 
make  advances ;  and  considering  that  Boggs,  Tay-  —l!*'  ^-^i 
lor,  and  Co.  afterwards  became  bankrupts,  I  see  no 
reason  to  discredit  this  statement.  It  has  been 
argued  that  the  connexion  of  W.  Shand,  Junior, 
with  the  house  in  Calcutta,  and  also  with  the  firm 
in  London,  raises  the  presumption  that  the  house 
in  Calcutta  would  make  the  advances  upon  the 
personal  credit  of  Boggs,  Taylor,  and  Co.,  and  this 
argument  prima  facie  might  not  appear  without 
weight.  Looking,  however,  to  the  particular  cir- 
cumstances of  the  present  case,  the  very  connexion 
of  W.  Shand,  Junior,  as  a  partner  in  both  the 
firms,  in  my  view  of  it  suggests  a  different  inference, 
inasmuch  as  it  renders  it  probable  that  through  it  the 
house  in  Calcutta  would  have  been  apprised  of  the 
circumstances  of  Boggs,  Taylor,  and  Co.,  and  the 
firm  in  Calcutta  would  naturally  look  to  their  own 
interest,  and  not  be  guided  exclusively  by  a  regard 
to  their  connexion  with  W.  Shand,  Junior. 

But  even  assuming  the  probability  that  the  ad- 
vances were  made  on  personal  credit,  it  could 
avail  nothing  in  the  present  instance  against  the 
direct  testimony  of  Macleod,  the  master,  who  posi- 
tively swears  that  he  had  no  credit  or  means  of  pro- 
curing  resources  other  than  the  hypothecation  of  the 
ship,  and  that  he  could  not  have  sailed  imless  the 
advances  were  made  for  which  the  bond  was  given. 
I  see  no  reason  to  impute  any  misconduct  to  this 
witness,  in  respect  to  his  conduct  at  Calcutta,  and 
in  the  absence  of  any  impeachment  of  his  veracity, 
I  should  be  departing  from  the  principles  which 
govern  the  proceedings  in  this  Court  if  I  hesitat- 
ed to  give  credence  to  his  affidavit.  The  state- 
ment which  has  been  advanced  on  the  other  side. 
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1842.  that  Bruce»  Shand,  and  Co.,  having  made  then*  ad- 
^^**  ^''^'  vances  on  personal  security,  afterwards  received 
notice  of  the  loan  from  the  assm*ance  company,  and 
then  for  the  first  time  converted  the  transaction 
into  a  transaction  of  hottomry,  is  altogether  misup- 
ported  hy  any  proof  in  the  present  instance.  But 
even  if  this  averment  were  proved  to  this  ex- 
tent, that  Bruce,  Shand,  and  Co.  were  apprised 
of  the  loan  which  had  heen  negotiated  with  the 
assurance  company,  the  knowledge  of  this  cir- 
cumstance on  their  part  would,  it  appears  to  me, 
he  strongly  in  favour  of  the  bottomry  bond  in 
question,  and  for  the  very  reason  which  has  been 
urged  by  those  who  oppose  its  validity.  If  the  loan 
transaction  with  the  assurance  company  was  known 
to  Bruce,  Shand,  and  Co.,  it  must  obviously  have 
been  known  to  them  antecedent  to  the  arrival  of 
the  ship  in  Calcutta ;  and  if  the  knowledge  of  this 
circumstance  would  have  induced  them  to  convert 
advances  on  personal  credit  into  bottomry,  it  would 
also  have  induced  them  not  to  lend  their  money 
upon  personal  security  at  all.  Upon  this  part  of 
the  case,  then,  I  am  clearly  of  opinion  that  there  is 
nothing  to  invalidate  the  affidavit  of  the  master  or 
the  integrity  of  the  transaction  to  which  he  has  de- 
posed. On  the  contrary,  I  think  that  the  whole 
argument  against  the  bond  has  been  rested  upon 
an  arbitrary  assumption  of  dates,  which  is  unverified 
in  proof,  and  is  altogether  without  any  sufficient 
foundation. 

Having  thus  far  disposed  of  the  first  ground  of 
objection  upon  which  this  bond  is  impugned,  I  have 
now  to  consider  the  second  objection  which  has 
been  raised  against  it,  namely,  that  it  was  given  for 
the  payment  of  debts  already  incurred ;  and  in  ap- 
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preaching  this  part  of  the  case  I  must  observe,        iQ42. 

that  it  involves  a  question  of  law  of  great  import-  -^ 

^mce,  upon  which  I  do  not  feel  myself  called  upon 
to  pronounce  any  decision  upon  the  present  occa- 
sion. If  I  had  to  decide  the  legal  question,  whether 
or  not  a  bottomry  bond  could  be  taken  for  advances 
of  money  to  pay  debts  already  incurred,  and  if  Mr. 
Baron  Parke,  in  the  case  of  the  Hersey,  ex- 
pressed himself  to  the  eflfect  stated  by  the  learned 
counsel,  I  should  be  most  reluctant  to  interfere 
with  the  decision  of  that  learned  judge.  But  it 
is  not  necessary  for  me  to  give  any  opinion  with 
reference  to  the  point  in  question,  and  for  the 
reason  that,  in  the  present  case,  there  is  no 
evidence  from  the  bond  itself,  or  from  the  affidavit 
of  the  master,  to  establish  the  supposition  of  facts 
necessary  to  be  substantiated  in  order  to  compel  me 
to  consider  the  question  of  law.  1  have  examined  the 
bond,  and  it  is  in  the  ordinary  form  of  Calcutta 
bonds.  It  recites  that  the  money  was  advanced 
"for  the  necessary  repairs  and  use  of  the  said 
barque  or  vessel,  and  for  furnishing  her  with  pro- 
visions  and  necessaries  for  her  said  voyage,  and  to 
enable  her  to  proceed  on  her  said  voyage."  The 
affidavit  of  the  master  is  in  accordance  with  this 
statement.  He  says :  "  being  in  want  of  money  to 
repair  the  barque  and  to  procure  the  necessary  sup- 
plies, he  made  an  application,"  &c.,  &c.  It  cannot 
therefore  be  inferred  from  this  statement  that  the 
master  had  already  procured  the  necessary  articles, 
and  the  case  is  in  this  important  respect  widely  dif- 
ferent from  the  case  of  the  Hersey,  in  which  it  was 
expressly  recited  in  the  bond,  "  that  the  master  was 
upon  the  point  of  proceeding  to  sea,  and  was  justly 
indebted  to  persons  in  Hobart  Town,  in  sums  of 
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1 842.  money  amounting  altogether  to  £470  or  thereabouts, 
— *'__^!l_  for  provisions  and  other  necessaries  supplied  in  and 
Th.  Ariadne.  ^^  ^^^^.^  ^j^^  ^^^j^^  ^^^  ^^iq  support  of  the  crew,  aod 

for  supplies  for  the  intended  voyage,"  &c.  Under 
the  circumstances  of  the  present  case,  therefore, 
the  facts  of  the  case  do  not  raise  the  question  d 
*  law  involved  in  the  second  objection,  and  I  am  of 
opinion  that  the  payment  of  the  bond  cannot  be 
avoided  upon  that  ground. 

I  now  come  to  the  third  and  last  ground  of  ob- 
jection, \dz.,  the  conduct  of  Wm.  Shand,  junior, 
and  assuming  the  facts  alleged  against  him  to  be 
true,  I  am  at  a  loss  to  comprehend  in  what  manner 
they  can  aflfect  the  merits  of  the  question  which  I 
have  to  determine  in  the  present  instance.  As- 
suming the  loan  from  the  assurance  company  to 
have  been  obtained,  as  suggested,  for  the  benefit  of 
Boggs,  Taylor,  and  Co.,  upon  what  legal  principle 
could  this  circumstance  alone  affect  the  issue  of  the 
cause  ?  It  may  be  a  circumstance  of  suspicion,  but 
it  is  impossible  to  make  it  legal  proof  against  the 
validity  of  the  bottomry  transaction  with  Bruce, 
Shand,  and  Co.,  imless  it  could  be  shown  that  the 
houses  of  Boggs,  Taylor,  and  Co.,  and  Bruce, 
Shand,  and  Co.,  were  one  and  the  same,  and  had  a 
common  interest.  It  appears  to  me  that  the  argu- 
ment against  the  bond  upon  this  part  of  the  case 
has  gone  upon  the  presumption  that  there  was 
such  an  identity  of  interest  between  these  two  houses, 
'^  but  the  fact  is  not  so.  It  is  not  unusual  in  the 
commercial  world,  for  one  individual  to  be  a 
partner  in  two  or  more  firms,  and  yet  the  firms 
be  different  and  distinct  in  interest ;  and  I  myself 
recollect  a  case  which  occurred  in  the  Prerogative 
Court,  upwards  of  thirty  years   ago,  in  which  it 
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appeared  that  one  individual  was  a  partner  in  no  i84t. 
less  than  six  of  the  largest  mercantile  houses  in  ^^**^''^' 
the  city.  I  am  therefore  of  opinion  that  the  whole 
of  the  averments  in  plea,  and  all  the  argument 
which  has  heen  urged  in  relation  to  the  conduct  of 
Wm.  Shandy  junior,  have  heen  founded  upon  an 
erroneous  assumption  both  of  law  and  of  fact,  and 
can  have  no  legal  bearing  upon  the  decision  of  the 
question  before  the  Court.  With  regard  to  the  bill 
of  exchange,  it  was  not  necessary  that  it  should 
have  been  noticed  in  the  bond,  and  I  cannot  accede 
to  the  proposition  which  has  been  advanced  by  the 
counsel  of  the  assurance  company,  that  the  bill  of 
exchange  was  the  real,  and  the  bond  of  bottomry 
the  collateral  security  for  the  money  which  had 
been  advanced.  It  is  a  common  practice  in  trans< 
actions  of  bottomry  for  the  lender  to  require  the 
twofold  security  of  a  bill  of  exchange  in  addition 
to  the  bond.  In  such  cases,  the  rule  is  to  present 
the  bill  of  exchange  in  the  first  instance,  and  if 
there  is  reason  to  believe  that  it  will  be  paid,  the 
bond  is  not  put  in  suit.  This  rule  is  not  incon- 
sistent with  the  suggestion,  that  the  bond  of  bofc^ 
tomry  is  the  original  and  primary  security ;  for  when 
the  expression  is  used  that  a  bond  is  the  primary, 
and  a  bill  of  exchange  a  collateral  security,  it  only 
means  that  the  transaction  is  originally  a  transaction 
of  bottomry,  and  the  bill  of  exchange  is  given  as  an 
additional  and  more  negotiable  security.  It  had 
been  urged  in  the  argument  as  a  circumstance  un«- 
favourable  to  the  case  of  the  bondholders,  that  the 
fact  of  the  existence  of  the  bond  was  not  commu- 
nicated to  the  assurance  company  immediately  after 
the  ship  arrived  in  this  country.  In  my  view  of  it, 
there  is  nothing  in  this  circumstance  to  afiect  the 
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1842.  bond,  or  to  impeach  the  fairness  or  integrity  of  the 
^'*^  ^''■^'  original  transaction.  I  do  not  think  that  Shand 
and  Co.  of  Glasgow,  even  assuming  that  they  were 
acquainted  with  the  embarrassments  of  Boggs, 
Taylor,  and  Co.,  were  bound  to  precipitate  the  fall 
of  that  house  by  putting  the  bond  in  suit,  before  it 
was  known  whether  the  bill  of  exchange  would  be 
paid  or  not ;  and  this  was  not  ascertained  until  after 
the  bankruptcy  had  taken  place.  Upon  the  whole 
facts  of  the  case,  then,  I  must  pronounce  for  the 
validity  of  this  bond ;  and  in  so  doing  I  am  satisfied 
in  my  own  mind,  that  the  assurance  company  will 
not  be  prejudiced  by  reason  of  this  bond,  beyond 
what  they  might  reasonably  have  expected  from  the 
nature  of  the  security  which  they  took  when  they 
advanced  the  loan  to  Boggs,  Taylor,  and  Co.  They 
took  a  frail  security,  which  they  must  have  known 
might  be  affected  and  overridden  by  a  subsequent 
bond  of  bottomry,  and  they  must  also  have  known 
that  the  ship  could  not  come  home  from  Calcutta 
without  a  supply  of  funds  from  Boggs,  Taylor,  and 
Co.,  and  if  they  were  unable  to  make  the  necessary 
advances,  there  must  be  a  bond  of  bottomry.  They 
trusted  to  the  house  of  Boggs,  Taylor,  and  Co.  to 
do  that  which  the  firm  has  been  unable  to  fulfil, 
and  the  firm  of  Boggs  and  Co.  having  failed  in 
their  engagement,  I  am  wholly  unable  to  conceive 
on  what  principle  of  law  or  of  equity  Bruce, 
Shand,  and  Co.  should  be  made  to  bear  the  burden 
of  the  loss. — Bond  pronounced  for  with  costs. 
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THE  PANDA.  sr^Augusi. 

TN  this  case  the  Court  was  moved  to  decree  a  The  proceeds  of 

•*  .  .  •      X     n  •  11,-  *^"*'"  property 

monition  agamst  all  persons  m  general  havmg  or  taken  out  of  the 
pretending  interest,  to  appear  and  shew  cause  why  w^cr^Vrates 
the  sum  of  £144  17^.  lOrf.,  which  had  been  paid  [;i^,^u°h7roS 
into  the  registry  of  the  Court,  as  the  proceedis  of  being  unknown) 
certain  property  taken  out  of  the  possession  of  con-  thecl^^  a» 
victed  pirates,  should   not  be  condemned  to  her  ^<jj*  °^  *<^"*- 
Majesty  in  right  of  her  crown.  .  Monition  cau- 

The  facts  of  the  case  as  set  forth  in  the  affidavit  ions  having 
to  lead  the  monition  were  these : —  i^nVinterest 

In  the  latter  end  of  May,  1833,  Capt.  Trotter,  ^^'^"^hy  fhc '^ 
whilst  cruising  in  H.M.S.  Curlew,  on  the  western  same  should  not 

g»     A  n  .  .  A  •  be  condemned 

coast  of  Africa,  saw,  in  an  American  newspaper,  to  her  Majesty 
that  a  piracy  had  been  committed  on  an  American  iSe"5rown, 
brig,  called  the  Mexican,  of  Salem,  in  Sept.  1832,  «f"««*- 
by  a  pirate  vessel,  which  plundered  her  of  20,000 
Spanish  dollars. 

Having  heard  that  a  schooner  answering  her  de- 
scription was  then  lying  in  the  river  Nazaretto, 
Captain  Trotter  proceeded  in  chase,  and  in  the 
month  of  June,  1833,  fell  in  with  the  said  schooner, 
which  proved  to  be  the  Panda.  The  schooner  blew 
up  and  was  wholly  destroyed,  and  the  captain  and 
the  greater  part  of  the  crew  eflfected  their  escape  at 
the  time,  but  in  September  following  Captain 
Trotter  succeeded  in  taking  the  captain  and  three 
of  the  crew,  and  afterwards  eleven  others  were  se- 
cured, and  683  Spanish  dollars  found  in  the  cap- 
tain's  possession,  and  21  dollars,  as  part  of  the 
property  of  the  mate,  was  delivered  up  to  Captain 
Trotter.  The  pirates  were  brought  in  the  Curlew 
to  this  country,  and  were  sent,  by  order  of  Govern- 
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1842.  ment,  to  Salem,  in  America,  and  being  identified 
by  the  master  and  some  of  the  crew  of  the  Mexican, 
seven  of  them  were  tried  and  convicted  on  the  25th 
October,  1834.  The  sum  of  £144  17*.  lOrf.,  the 
value  of  the  doDars  so  delivered  up,  was  paid  by 
Captain  Trotter  into  the  Registry  of  the  Court,  in 
the  month  of  October,  1834,  by  direction  of  the 
Lords  Commissioners  of  the  Treasury. 

Under    these    circumstances    the    monition,  as 
stated,  was  moved  for  on  behalf  of  the  crown,  by 

The  Queen^s  Advocate^  who  submitted — 
That  the  primary  title  in  all  unclaimed  property 
taken  from  the  possession  of  convicted  pirates  was 
vested  in  the  crown,  jure  cororuB  ;  and  although  a 
derivative  interest  in  such  property  had  long  since 
been  granted  by  the  crown  to  the  Lord  High  Ad- 
mirals of  England,  the  extent  of  that  interest  was 
to  be  qualified  by  the  terms  in  which  the  grant  was 
set  forth  in  the  admiral's  patent.  That  the  general 
principle  of  law  in  construing  all  grants  from  the 
crown  was  that  they  should  be  construed  stricdy 
against  the  grantees,  and  this  principle  had  been 
upheld  more  immediately  in  reference  to  the  rights 
of  Lord  High  Admirals  in  the  case  of  the  Re- 
beckah,  1st  Rob.  p.  227.  The  question  in  that 
case  was  a  question  of  interest  in  the  capture  of  a 
vessel  made  from  the  island  of  Margon,  whether  it 
should  be  condemned  as  a  droit  of  Admiralty,  or  to 
the  captor.  In  the  course  of  the  judgment  Lord 
Stowell  said,  "  The  rights  of  the  Lord  High  Ad- 
mirals are  of  great  antiquity  and  splendour,  and  are 
entitled  to  great  attention  and  respect,  and  certainly 
to  full  as  much  in  this  Court  as  in  any  other  place 
where  they  can  possibly  come  imder  consideration. 
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At  the  same  time,  it  is  not  to  be  understood  that  an  i84«. 
extension  of  these  rights  beyond  their  absolute  ^^  ^ugu$t. 
limits  is  to  be  favoured  by  construction.  All  grants 
of  the  crown  are  to  be  construed  strictly  against  the 
grantee,  contrary  to  the  usual  policy  of  the  law  in 
the  consideration  of  grants,  and  upon  this  just 
ground,  that  the  prerogatives  and  rights  and  emo- 
luments of  the  crown  being  conferred  upon  it  for 
great  purposes,  and  for  the  public  use,  it  shall  not 
be  intended  that  they  are  diminished  by  any  grant, 
beyond  what  such  grant  by  necessary  and  unavoid- 
able construction  shall  take  away."  That  for  the 
purpose  of  applying  this  principle  to  the  present 
case,  it  would  be  necessary  to  refer  to  the  patent  of 
his  late  Majesty  William  IV.,  the  latest  in  point  of 
date ;  the  reciting  clauses  of  that  patent  were  in 
these  words : — 

(The  Qiieen^s  Advocate  here  read  the  patent,  and 
in  continuing  his  argument  observed,) 

That  although  the  words  in  the  later  patent, 
"goods  and  ships  taken  from  pirates,'*  might  ap- 
pear to  suggest  a  more  extensive  grant  of  authority 
to  the  Lord  Admiral  than  was  to  be  found  in  the 
earlier  patents,  where  the  term  used  was  "goods 
and  chattels  of  pirates,"  yet  in  examining  the 
general  tenor  of  the  patent  of  W.  IV.,  it  was  ob- 
vious that  no  such  distinction  was  intended  to  be 
made.  That  the  term  ^Haken  from  piratesy^  was 
clearly  a  misrecital,  inasmuch  that  the  patent  itself 
purported  to  bestow  upon  his  late  Majesty  "  all  the 
rights  and  privileges  granted  to  former  Lord  High 
Admirals,"  and  whatever  therefore  was  beyond 
these  could  not  be  considered  as  legally  within  the 
intention  of  the  grant.     That  if  this  view  of  the 
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1842.  later  patent  was  correct,  the  ancient  doctrine  of  law 
— — 15?__  which  had  been  laid  down  in  the  earlier  cases  was 
still  applicable  in  questions  of  this  description  j  that 
the  law  so  laid  down  by  high  legal  authorities  w8K 
this,  "  that  the  goods  only  of  the  pirates  themselves 
passed  to  the  Lord  High  Admiral,  and  that  the  crowa 
shall  have  all  piratical  goods,  that  is,  what  goods  are 
unclaimed,  or  the  ownership  is  unknown*  In  sup- 
port of  this  doctrine  the  Queen^s  Advocate  cited  the 
cases  of  Prinston  and  others  v.  the  Admiralty,  (3rd 
Bulstrode,  p.  147,  12th  Coke,  p.  73,  and  the  case 
of  the  Carabusa,  Ms.  N.,)  and  having  adverted  to 
the  facts  of  the  case,  he  contended,  that  from  the 
whole  res  gestce  of  the  case  it  was  to  be  inferred 
that  the  proceeds  of  the  dollars  in  question  were 
never  at  any  time  the  proper  goods  of  the  cou- 
victed  pirates ;  that  although  there  was  some 
reason  to  believe  that  they  belonged  in  point  of  feet 
to  Mr.  Peabody,  of  New  York,  as  suggested  in  the 
affidavits  before  the  Court,  yet  inasmuch  as  no 
claim  had  been  asserted  on  his  behalf,  or  on  be- 
half of  any  other,  within  the  time  limited  by  law, 
the  just  and  legal  conclusion  was,  that  they  must 
be  considered  to  fall  within  the  description  erf 
"piratical  goods,  the  ownership  of  which  was  un- 
known." That  as  such  they  would  escheat  to  the 
crown  as  droits  jure  cororuB^  unless  claimed  within 
a  year  and  a  day  after  the  monition  should  go  forth; 
and  upon  this  ground  the  crown,  or  the  legal  re^ 
presentative  of  the  crown  in  this  Court,  were  en- 
titled to  the  monition  as  prayed* 

The  motion  was  opposed  on  behalf  of  the  Crown, 
in  its  office  of  admiralty,  by 

Phillimore,  A.  A.,  who  contended,— -» 
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That  the  present  motion  was  the  first  instance  i842. 
in  which  such  a  monition  had  been  applied  for,  and  ^"^  -^«««^. 
that  neither  any  book  of  authority  nor  the  records 
of  the  Court  could  furnish  a  precedent  in  its  sup- 
port. That  the  only  condemnations  of  property  to 
the  Crown,  jure  cororuBj  known  to  the  Court  of 
Admiralty,  were  those  of  enemies'  property  under 
a  prize  commission,  or  of  the  property  of  others 
than  enemies  under  the  statute  law,  as  having  been 
engaged  in  trading  in  violation  of  particular  acts 
of  parliament.  That  even  assuming,  for  the  sake 
of  the  argument,  that  a  proceeding  in  the  present 
form  was  competent  to  be  entertained  against  the 
property  in  question  in  the  cause,  the  monition 
as  it  was  now  prayed  was  objectionable  both  in  form 
and  in  substance,  and  looking  to  the  grounds 
alleged  in  the  act  to  found  the  monition,  and  to 
the  tenor  of  the  monition  itself,  it  could  not  be 
maintained  in  its  present  shape.  That  upon  the 
face  of  the  act  it  appeared  that  the  right  contended 
for  on  the  part  of  the  Crown,  was  the  right  to 
goods  belonging  to  other  persons  than  the  pirates 
who  had  been  convicted.  The  monition  as  prayed, 
therefore,  was  inconsistent  with  such  right,  and 
upon  this  account  was  objectionable  in  point  of 
substance.  Again,  the  right  in  question,  if  main- 
tainable at  all,  could  only  be  maintained  in  this 
case  upon  the  supposition  that  the  property  in 
question  belonged  to  the  Mexican,  and  upon  this 
supposition  it  should  have  been  alleged  that  it  did  so 
belong,  and  the  monition  should  have  gone  out  speci- 
fically against  the  owners  of  the  Mexican  and  all  per- 
sons claiming  under  them.  That  it  was  useless  to  pur- 
sue these  objections  further,  inasmuch  as  it  was 
clear  from  the  ancient  practice   and  constitution  of 
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1842.  the  Court,  that  if  the  property  in  question  could  be 
9rdAuguM,  proceeded  against  at  all  in  the  Court  of  Admiralty, 
it  could  only  he  proceeded  against  as  pirates'  pro- 
perty. Under  this  character,  the  legal  result  of  the 
proceedings  would  he  that  it  must  pass  to  the 
Crown  as  droits  of  admiralty.  That  the  only  case 
cited  upon  the  other  side  which  in  any  degree  sus- 
tained the  contrary  doctrine,  was  the  case  of  the 
Carahusa,  and  the  circumstances  of  that  were 
widely  distinguishable  from  the  present  case,  m  this 
respect,  that  the  persons  charged  with  piracy  fix>m 
whom  the  property  had  been  taken,  were  never 
legally  convicted  as  such.  In  that  case,  therefore, 
no  proceedings  were  taken  by  the  Admiralty,  for 
the  reason  that,  in  the  absence  of  any  conviction,  or 
legal  proof  of  piracy,  the  Admiralty  could  not  have 
sustained  a  right  to  the  property  as  being  the  pro- 
perty of  pirates.  That  the  other  cases  which  had 
been  referred  to  by  the  Queen's  Advocate,  in  no 
degree  supported  the  position  for  which  he  was 
now  contending. 

The  learned  counsel  here  commented  upon  the 
cases  of  Prinston,  &c.,  &c.,  and  in  support  of  his 
opposition  to  the  motion,  cited  the  opinions  of  Sir 
Leoline  Jenkyns  (Life  of  Sir  L.  J.,  Vol.  2.)  The 
case  of  the  Helena,  Ms.  N.     (Comyn.  Digest) 

The  Court  took  time  to  consider  the  judgment, 
and  upon  the  3rd  August,  the  opinion  of  the  Court 
was  delivered  to  the  following  eflfect  :— 

Judgment — Dr.  Imshington. 
As  relates  to  the  ultimate  disposal  of  the  small 
sum  of  money  in  question  in  this  case,  I  do  not 
apprehend  that  the  decision  of  the  Court  can  make 
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any  difference  in  the  present  instance.  The  ques-  i84«. 
tion,  however,  which  has  been  raised,  involves  a  ^'^^'<g^- 
principle  of  considerable  importance,  and  on  this 
account  it  has,  I  conceive,  been  agitated  that  no 
injurious  precedent  should  be  established  for  the 
future  practice  of  the  Court  in  cases  of  this  de- 
scription. The  facts  which  have  given  rise  to  this 
discussion,  are  shortly  these.  In  1832,  an  Ame^ 
rican  vessel,  named  the  Mexican,  was  plundered 
by  a  pirate  schooner,  the  Panda.  In  1833,  Cap- 
tain Trotter,  of  H.M.S.  Curlew,  captured  the 
Panda,  some  of  whose  crew  were  taken  at  the 
time,  but  the  greater  portion  of  them  effected  their 
escape.  In  the  same  year,  1833,  Captain  Trotter 
succeeded  in  seizing  the  captain  of  the  Panda,  and 
three  more  of  her  crew,  and  eleven  others  were 
subsequently  secured,  one  of  whom  was  the  mate. 
Six  hundred  and  eighty-three  Spanish  dollars  were 
found  in  the  possession  of  the  captain,  and  twenty- 
one  dollars  were  afterwards  delivered  up  as  the 
property  of  the  mate.  The  persons  so  captured 
were  sent  to  the  United  States,  and  there  tried  for 
plundering  the  Mexican,  and  some  of  them  being 
identified,  were  convicted  and  condemned  as  pirates* 
I  do  not  find,  in  the  proceedings  in  the  American 
court  of  law,  that  any  cognizance  was  taken  of 
the  particular  dollars  in  question  in  this  cause,  and 
it  is  not  probable  that  they  should  have  come  under 
the  notice  of  the  Court,  as  Captain  Trotter  had  very 
properly  paid  the  proceeds  of  them  into  the  registry 
of  this  Court,  and  they  were  never  within  the  juris- 
diction of  the  American  tribunaL  With  respect 
to  the  true  character  of  the  property  which  has 
thus  been  taken  from  the  possession  of  the 
pirates,  the  Court  is  placed  in   some   difficulty. 
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1842.  There  is  no  evidence  before  the  Court  to  show  that 
srdjugutt.  ^^^  dollars  were  ever  in  the  strict  sense  of  the  term 
bona  piratarum^  or  goods  belonging  to  the  pmites. 
On  the  other  hand,  there  is  no  evidence  that  they 
are  goods  taken  by  the  pirates  piratically  and  not 
belonging  to  them.  It  may  be  possible,  it  is  even 
probable,  that  these  dollars  were  a  part  of  the 
plunder  taken  from  the  Mexican ;  but  this  is  mere 
conjecture,  and  considering  the  lapse  of  time, 
seventeen  months,  which  intervened  between  the 
plundering  of  the  Mexican  and  the  capture  of  the 
pirates,  I  cannot  judicially  assume  them  to  have 
been  a  portion  of  the  property  embarked  in  the 
Mexican,  or  as  belonging  to  the  persons  on  board 
that  vessel.  It  is  also  to  be  further  noticed,  that 
no  demand  has,  up  to  the  present  moment,  been 
made  by  any  person  claiming  to  have  any  right  or 
title  in  them.  Under  these  circumstances  I  have 
now  to  determine  whether  the  proceeds  of  these 
dollars  is  to  be  considered  as  droits  of  the  Crown, 
or  as  droits  of  her  Majesty  in  her  office  of  admi- 
ralty. In  considering  this  point,  I  have  carefully 
examined  the  authorities  which  were  cited  when 
the  case  was  argued  at  the  bar,  and  I  regret  to  say 
that  they  do  not  throw  much  light  upon  the  ques- 
tion to  be  decided.  With  respect  to  the  case  of 
the  Carabusa,  no  claim  was  made  for  the  Admiral 
at  Malta,  and  Sir  Herbert  Jenner,  the  then  Advo- 
cate General,  whose  opinion  was  taken,  (and  I 
think  that  in  a  case  of  this  kind  I  may  refer  to 
such  an  opinion,)  does  not  state  what  the  presiunp- 
tion  of  law  might  be  in  such  a  case  as  the  present 
He  only  adverts  generally  to  the  recognised  dis- 
tinctions between  the  property  in  goods  strictly 
bona  piratarum^  and  goods  which  might  have  be- 
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longed  to  other  persons.  There  is  also  another  cir-  it42. 
cumstance  in  the  case  of  the  Carabusa,  which  de-  ^^  ^y:^- 
prives  it  of  all  authority  as  a  precedent  in  this 
case,  viz.  that  it  was  a  case  of  joint  capture,  by 
French  and  English  captors,  and  if  the  persons 
from  whom  the  property  was  captured  were  pirates, 
they  were  never  convicted  as  such.  The  circum- 
stances, therefore,  of  that  case,  do  not  enable  me 
to  consider  it  as  any  guide  for  my  judgment  in  the 
decision  of  the  present  question.  In  the  course  of 
the  argimient,  the  Court  was  also  referred  to  the 
well  known  case  reported  by  Lord  Coke,  and  to 
that  case  I  feel  it  necessary  to  make  a  further  re- 
ference in  the  present  instance.  The  case  is  re- 
ported in  the  12th  Coke,  page  73,  and  the  report 
of  the  case  is  to  this  eflfect.  "  In  this  very  term 
the  king  referred  the  consideration  of  the  letters 
patent  of  the  Lord  High  Admiral  of  England  to 
the  two  chief  justices  and  the  chief  baron,  whether 
by  the  letters  patent  the  goods  which  pirates  should 
take  from  others  by  robbery  and  piracy  did  pass  to 
the  Lord  High  Admiral  or  not  ?  And  upon  the 
consideration  of  the  said  letters  patent  it  appeared 
to  us  that  thereby  he  had  bona  et  chatalla  pira- 
tarumy  and  also  bona  et  chatalla  depredata ;  id  esty 
the  goods  robbed  from  others,  which  do  no  pass 
for  two  causes.  1st,  If  the  king  grant  bona  et 
chatalla  Jelonuniy  the  patentee  shall  have  the  goods 
and  chattels  of  the  felon  himself,  or  in  which  he  hath 
property,  but  he  shall  not  have  the  goods  and  chat- 
tels which  the  felon  stealeth  from  others.  2ndly, 
The  goods  taken  from  others  the  king  cannot 
grant,  for  it  appears  by  the  statute  27  Edw.  III. 
c.  8.  8.  2.,  that  the  merchant  so  robbed  shall  be  re- 
ceived  to  prove  that  the  goods  and  chattels  belong 
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1848.  to  him,  by  his  chart  or  cocket,  or  bj  other  lawful 
^^^^'s^^  proof  of  merchants,  and  the  said  goods  shall  be 
Tmi  Panda.  ^gUy^j-gj  without  any  suit  at  the  oommon  law." 
And  the  learned  reporter  then  goes  on  to  state : 
"But  it  was  resolved  that  until  such  proof  be 
made,  the  king  may  seize  the  said  goods,  for  goods 
of  which  the  property  is  unknown  the  king  may 
seize,  and  if  they  are  bona  periturOj  the  king  may 
sell  them,  and  upon  proof  restore  the  value."  Such 
in  substance  is  the  case  referred  to  in  Lord  Coke; 
and  although  the  earlier  portion  of  the  report, 
which  it  is  difficult  to  understand,  would  seem  to  in- 
timate that  the  Lx)rd  High  Admiral  was  entitled 
to  the  bona  depredata  taken  from  the  possession  of 
pirates,  the  general  result  of  the  report  it  appears 
to  me  is  simply  to  this  extent :  that  the  king  may 
seize  goods  taken  by  pirates,  when  the  property  is 
unknown,  and  detain  them  till  proof  is  made ;  bat 
that  no  direct  conversion  passes  to  the  Crown,  or 
the  grantee  of  the  Crown  in  property  taken  from 
pirates,  where  the  ownership  is  asserted  or  uncer- 
tain. This  is  clearly  to  be  inferred  from  this 
further  passage  in  the  report:  "And  note,  the 
statute  does  not  limit  the  owner  in  cajse  of  depre- 
dation to  any  certain  time  to  prove  the  property  of 
the  same  goods,  as  ought  to  be  in  case  of  wreck."  In 
these  words  expressly  acknowledging  the  principle, 
that  in  piracy  as  well  as  felony  the  takhig  away 
the  goods  cannot  alter  the  title  in  the  goods,  nor 
can  lapse  of  time  convert  the  ownership,  which  re- 
mains in  the  original  owner  as  if  no  such  forcible 
abduction  had  ever  taken  place.  The  authority  of 
this  case,  therefore,  in  my  view  of  it,  has  no  bear- 
ing upon  the  question  which  I  am  now  called  upon 
to  determine.     I  must  now  advert  to  another  case 
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to  which  my  attention  has  been  directed,  viz.  i842. 
the  case  of  Prinston  and  others  v.  the  Court  of  J^.^^^L 
Admiralty,  a  case  of  considerable  importance  upon 
this  subject,  and  which  is  reported  in  3rd  Bul- 
strode,  p.  147.  The  report  of  the  case  is  as  fol- 
lows :  **  Prohibition  prayed  to  stay  proceedings  in 
the  Court  of  Admiralty,  and  upon  cause  shewed, 
the  case  appeared  to  be  this  :  "That  divers  mer- 
chants  sent  out  ships  to  sea,  and  they  in  their 
coming  home  did  commit  piracy,  and  the  ships 
being  here  upon  the  river  Thames,  the  admiral  did 
seize  them  to  have  the  goods  as  to  him  forfeited, 
having  in  his  patent  these  words,  *  bona  piratarum.* 
This  he  did,  the  ships  being  upon  the  river  Thames, 
and  so  infra  corpits  comitatu^J*  It  is  here  to  be 
observed  that  in  the  case  as  thus  stated,  the  words 
of  the  patent  do  not  accord  with  the  words  of  this 
patent,  and  certainly  the  case  itself  did  not  raise  or 
suggest  the  present  question,  because  the  admiral 
could  have  had  no  right  to  the  goods  in  ques- 
tion, for  two  reasons.  1st,  He  could  not  seize 
goods  within  the  bounds  of  a  county  j  and 
2ndly,  The  property  in  question  was  the  pro- 
perty  of  other  persons.  The  opinion  of  all  the 
judges  on  the  words  of  the  report  was,  "  That 
he  should  not  have  these  goods  which  the  pirate 
hath  stolen  from  others,  but  only  his  own  proper 
goods,  and  that  the  owners  of  the  rest  should  have 
their  goods  to  them  restored  again,  if  they  came  for 
them,  and  if  they  came  not,  then  they  were  to  be 
forfeited  to  the  king."  With  respect  to  the  first 
proposition  in  the  decision  of  the  learned  judges,  I 
apprehend,  generally  speaking,  no  one  would  oflfer 
any  dissent,  namely,  that  property  stolen  from  other 
persons  would  be  the  property  of  those  persons  as 
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1849.  soon  as  it  was  identified.  It  would  be  not  a  little 
^^«^  difficult  to  have  foretold  what  reason  Lord  Coke 
would  give  for  the  doctrine  laid  down  in  the  cmi- 
clusion  of  the  sentence.  His  reason  is  this :  ^*  Quod 
non  capit  Christum  capit  Jiscus.**  A  reason  which, 
notwithstanding  the  high  authority  of  Lord  Coke,  is 
in  my  judgment  wholly  unsatisfactory  to  support  the 
proposition  enunciated.  The  judgment  of  the  Coart 
then  proceeds  to  declare,  ^'  that  the  pirate  ought 
to  be  attainted  of  piracy  before  the  forfeiture  of  his 
own  proper  goods  to  the  admiral ;  and  so  it  shall  be 
if  one  by  the  grant  of  the  king  is  to  have  bom 
Jelonum;  by  these  words  he  is  not  to  have  those 
goods  which  the  felon  hath  stolen,  but  only  his 
proper  goods  ;  but  here  the  admiral  ought  not  to  sue 
for  the  goods  to  which  he  claims  to  be  entitled,  in 
his  own  Court,  but  at  the  common  law."  Such  is  the 
case  of  Prinston  and  others,  which  ends  here,  and 
I  must  repeat,  that  great  as  is  the  authority  of  Lwd 
Coke,  he  does  not  satisfy  me  upon  any  one  propo- 
sition which  is  laid  down  in  support  of  the  decision 
in  that  case. 

Without  stopping  to  notice  the  case  reported  in 
Parker^s  Reports,  which  throws  no  light  upon  the 
subject  under  discussion,  I  now  come  to  the  opinion 
delivered  by  Sir  Leoline  Jenkyns,  and  I  need 
scarcely  observe  that  the  authority  of  Sir  Leoline 
Jenkyns  is  entitled  to  the  greatest  deference  from 
all  who  sit  in  this  chair.  He  says :  "  The  ships 
and  goods  of  pirates  I  do  humbly  conceive  to  be 
the  Lord  High  Admiral's,  as  also  all  goods  pirati- 
cally taken  from  the  king's  subjects  or  friends,  (the 
custody  of  them  belonging  to  the  Lord  Admiral,) 
in  case  they  be  not  claimed  within  the  year."  So 
that  in  the  opinion  of  Sir  Leoline  Jenkyns,  the  Lord 
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High  Admiral  is  entitled  not  merely  to  ships  and  1842. 
goods,  the  property  of  the  pirates  themselves,  but  ^^^"^"*^' 
to  all  goods  taken  from  pirates,  if  not  claimed 
within  the  year.  In  one  respect  I  cannot  accede 
to  the  opinion  thus  expressed  by  this  very  eminent 
judge,  namely,  that  the  title  of  the  original  owner 
would  be  devested  at  the  expiration  of  a  year.  The 
current  of  authorities  is  directly  at  variance  with 
this  opinion,  and  the  doctrine  of  the  law  is  ex- 
pressly laid  down  to  the  contrary  eflTect  by  Lord 
Coke  ;  other  authorities  have  been  cited  in  the  ar- 
gument, and  1  have  been  furnished  with  the  opinion 
of  King*s  Advocates  and  Advocates  of  the  Admiralty, 
and  what  is  the  result  ?  All  the  authorities  decide 
that  goods  and  property  strictly  belonging  to  pirates 
are  droits  of  admiralty,  and  all  the  authorities, 
with  the  exception  of  Sir  Leoline  Jenkyns,  deter- 
mine, that  goods  found  in  the  possession  of  pirates 
and  not  their  property,  are  not  droits  of  admiralty. 
Upon  these  two  points,  with  the  single  exception  to 
which  1  have  adverted,  there  is  no  diflference  of 
opinion,  and  I  regret  to  say  that,  upon  the  par- 
ticular question  which  has  formed  the  subject  of 
discussion  in  this  case,  the  authorities  are  silent, 
and  supply  no  information  as  to  what  is  to  be  done 
when  goods  are  found  in  the  possession  of  pirates, 
and  there  is  no  proof  either  way  as  to  whom  they 
belong.  What  then  is  the  legal  presumption  which 
I  must  entertain  under  the  circumstances  of  the 
present  case,  and  how  is  the  grant  to  be  construed 
in  relation  to  those  circumstances  ?  Laying  aside 
the  fact  that  the  Mexican  had  dollars  on  board  at 
the  time  when  she  was  plundered,  (and  I  have  already 
observed  that  this  circumstance  alone  cannot  lead 
to  the  conclusion  that  the  dollars  in  question  iu 
VOL.  1.  2  c 
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1848.        this  cause  were  a  part  of  the  money  so  plundered,) 

'^'*     the  case  resolves  itself  into  a  case  simply  of  money 

HE  AHDA.  f^^^^  jj^  jjjg  possession  of  pirates,  without  proof  or 
presumption  of  the  ownership  being  in  any  par- 
ticular individual.  How  then  is  the  grant  to  be 
construed  with  respect  to  this  circumstance  ?  The 
patent  to  the  Lord  High  Admiral  (I  am  now  read- 
ing  from  that  granted  to  his  late  Majesty)  is  b 
these  terms,  "  goods  and  ships  taken  from  pirates.^ 
That  these  terms  are  to  be  construed  strictly  cannot 
be  doubted ;  this  is  the  legal  doctrine  with  respect 
to  all  grants  from  the  crown,  and  it  was  expressly 
held  to  be  so  by  Lord  Stowell,  in  the  case  of  the 
Rebecca,  1st  R.  A.  R.,  but  although  the  terms  in 
question  are  to  be  strictly  construed,  they  are  not 
to  be  construed  with  that  extraordinary  strictness 
which  would  deprive  them  of  all  validity.  Look- 
ing then  at  the  terms  of  the  grant,  I  am  of  opinion 
than  the  words  "  ships  and  goods  taken  from 
j)irates "  cannot  be  more  extensively  considered 
than  the  words  **  hojia  piratnrum.^^  The  question 
then  reverts  to  this.  What  is  the  meaninop  of  these 
words  ?  Are  all  goods  taken  from  pirates  to  Iv 
considered  as  belonging  to  the  pirates  themselves, 
unless  the  contrary  be  proved ;  or  must  the  grantee, 
before  he  can  establish  a  title  in  them,  prove  that 
the  goods  were  the  proper  goods  of  the  pirates  ? 
One  circumstance  may  be  mentioned  as  clearly  es- 
sential  to  the  validity  of  the  Lord  High  Admiral's 
claim,  namely,  that  the  persons  charged  as  being 
pirates  should  have  been  convicted ;  or  where  this 
is  impossible,  as  in  the  case  of  the  total  destruction 
or  escape  of  all  the  pirates,  that  there  should  be  a 
judicial  declaration  that  the  property  captured  was 
the  property  of  the  pirates.     The  demand  of  the 
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law  in  this  respect  is  suflSciently  satisfied  in  the  isit. 
present  instance,  by  the  fact  that  the  pirates  have  -— -'^'^' 
been  convicted  by  the  legal  tribunal  in  the  United 
States,  and  I  must  consider  that  conviction  as  tan- 
tamount to  a  conviction  in  a  criminal  court  of  this 
country ;  the  courts  in  both  countries  are  equally 
courts  of  nations.  In  the  absence  then  of  all  evi- 
dence to  the  contrary,  and  of  all  claims  to  the  pro- 
perty in  question,  must  I  wait  for  affirmative  proof 
in  the  present  instance,  that  these  dollars  belonged 
to  the  pirates  before  the  claim  of  the  admiral  can 
attach  ?  1  apprehend  not,  and  for  this  reason,  that 
if  it  were  so,  the  grant  would  be  of  little  value ;  for 
all  experience  shews  that  in  very  few  cases  indeed 
could  any  such  proof  be  supplied.  In  this  view  of 
the  question  I  am  supported  by  the  opinion  of  the 
late  Dr.  Arnold,  to  which  I  will  now  advert ;  and 
in  so  doing  I  feel  that,  as  far  as  the  opinion  of  any 
individual  who  practises  at  the  bar  is  entitled  to  any 
weight,  there  is,  I  am  sure,  no  one  to  whom  the 
whole  bar  and  the  profession  generally  would  be 
disposed  to  pay  greater  deference  than  to  the 
learned  civilian  in  question.  In  the  case  of  the 
Helen,  he  expressed  himself  clearly  of  opinion  in 
favour  of  the  right  of  the  Lord  High  Admiral  to  cer- 
tain property  taken  from  pirates,  which  had  been 
condemned  at  Malta,  and  to  which  no  claim  was  as- 
serted on  behalf  of  the  Crown.  The  sentence  was 
appealed  to  this  Court,  and  Lord  Stowell  decided 
in  favour  of  the  Lord  High  Admiral ;  and  as  far  as 
I  am  informed,  nothing  was  said  in  the  course  of 
the  proceedings  as  to  the  Crown  being  entitled  to 
any  right  jure  corona;.  The  circumstances  of  that 
case  were  closely  similar  with  the  present  case,  cer- 
tain goods  and  monies  being  found  in  the  posKossion 
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iBi2.  of  the  pirates,  without  any  proof  or  presumption  to 
*^'  whom  they  originally  belonged.  If,  therefore,  the 
Crown  was  possessed  of  the  right  which  has  beeD 
advanced  in  its  behalf  by  the  Queen's  Advocate  in 
this  case,  it  had,  I  think,  quite  as  good  a  pretence 
for  advancing  that  right  in  the  case  of  the  Helen, 
as  upon  the  present  occasion. 

Having  thus  far,  in  the  investigation  of  this  ques- 
tion  examined  with  great  attention  the  authorities 
to  which  I  have  adverted,  I  am  of  opinion  that  I 
cannot  safely  assume  any  of  them  as  a  guide  in 
forming  my  judgment  in  the  present  instance,  still 
less  can  I  deduce  from  them  any  general  rule  to  be 
applied  in  future  cases  of  this  kind.  As  regards 
future  cases  that  may  occur,  each  case  must  depend 
upon  its  own  circumstances,  and  if  in  relation  to 
the  goods  captured,  there  shall  be  a  reasonable  pre- 
sumption that  they  could  not  be  bona  piratarutny  or 
in  other  words,  the  property  of  the  pirates  them- 
selves, it  will  be  the  inclination  of  the  Court  to 
hold  that  the  admiral  has  no  title  in  them.  With 
respect  to  the  circumstances  of  this  particular  case, 
it  appears  to  me  that  the  question  stands  in  a  dif- 
ferent predicament  from  a  question  of  mere  mer- 
chandize. If  it  be  difficult  to  identify  goods,  it 
would  be  almost  impossible  to  identify  money,  more 
especially  after  the  lapse  of  time  that  has  intervened 
between  the  plunder  of  the  Mexican  and  the  cap- 
ture of  the  pirates  upon  the  present  occasion.  Con- 
fining myself,  therefore,  more  immediately  to  the 
subject  to  which  my  decision  must  be  directed  in 
this  case,  I  think  that  in  the  absence  of  all  claim 
and  of  all  proof  or  presumption  to  the  contrary, 
and  considering  moreover  that  the  sum  of  monev 
in  question  is  not  so  great  but  that  it  might  probahlv 


THE  HIGH  COURT  OF  ADMIRALTY.  439 

have  belonged  to  the  pirates  themselves,  it  is  my        i842. 
duty  to  pronounce  that  the  dollars  found  in  the  pos-     ^''^  August, 
session  of  those  pirates,  is  bo7ia  piratarumy  and  that 
the  right  of  the  Lord  High  Admiral  attaches  to  it. 


The  Panda. 
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THIS  was   a   ca^e  of  salvage  promoted  by  the  a^g"e7n^hetuth 
master  and  part  of  the  crew  of  a  whalinff  vessel,  s«l— Defence 

*  ,  ®  '    of  the  owners, 

"the  Folkestone,"  for  services  rendered  to  another  that  a  custom 
whaling  vessel,  the  Harriot,  both  vessels  being  en-  s^uthSea^ 
gaged  at  the  time  in  the  whaling  fishery  in  the  ^u\7re^nde7*" 
South  Seas.     The  services  of  the  asserted  salvors  aMi»tan<«to 

,  _-  _  each  other  gn- 

werc  not  denied,  but  the  demand  tor  salvage  re-  tuitousiy.— is- 
muneration  was  disputed,  upon  the  ground  that  a  [heCorrtof** 
universally  recognised  custom  existed  in  the  South  {^°T'"uieex?' 
Sea  fisheries  for  vessels  engaged  in  the  fishery  to  '»tcnce  of  the 
render  mutual  assistance  to  each  other  gratuitously  L vcrdic"fo*li""d 
in  all  cases  of  difficulty  or  danger.  ^^iu^TCl 

The  cause  was  originally  argued  upon  the  2nd  ."*^  l^^**  **" 
Session  of  Hilary  Term,  1841,  by — 

QueerCs  Advocate  and  Addamsy  for  the  salvors. 

Phi  Hi  more  and  Ha  r  dingy  contra. 

The  Court  in  an  elaborate  judgment  having  com- 
mented upon  the  custom  in  question,  and  the  evi- 
dence in  support  of  it,  was  of  opinion  that  the  cus- 
tom, if  duly  established,  was  a  legal  and  valid  cus- 
tom, but  that  the  evidence  adduced  was  not  sufficient 
to  enable  the  Court  to  arrive  at  any  satisfactory 
conclusion  upon  the  question  of  fact,  viz.,  the  ex- 
istence of  the  custom  in  question. 

An  issue  was  accordingly  directed  to  the  Court 
of  Common  Pleas,  under  the  provision  of  the  statute 


The  Haeeiot. 


440  CASES  DETERMINED  IN 

i84«.        3  &  4  Victoria,  cap.  65.  sec.  11,  in  the  following 

9rd  August.       ,    

— terms: — 

**  Whether  there  was  on  the  2nd  day  of  No- 
vember, 1838,  a  custom  or  usage  among  persons 
engaged  in  the  South  Sea  Whale  Fishery,  whilst  so 
engaged  in  the  South  Seas,  that  salvage  should  not 
be  paid  for  "  ordinary  salvage  services  rendered  by 
one  ship  to  another  ?" 

The  issue  was  tried  before  Chief  Justice  Tindal, 
at  the  sittings  in  Guildhall  after  Hil.  Term,  1842, 
and  a  verdict  was  returned  in  favour  of  the  plaintiff, 
supporting  the  custom. 

The  Court,  upon  motion  by  the  QueerCs  Advo- 
cate upon  the  3rd  Session  of  Trinity  Term,  May  21st, 
1842,  having  granted  a  rule  nisi,  to  shew  cause 
why  the  verdict  should  not  be  entered  for  the  de- 
fendant,  or  a  new  writ  granted ;  the  rule  was  now 
argued  by — 

Phillimore,  Thessige)\  Q.C.y  and  Harding^  for 
the  plaintiffs. 

Queen^s  Advocate^  Addams,  and  Willes^  for  the 
defendant. 

Judgment — Dr.  Lushington*. 
Considering  that  the  question  now  submitted  for 
the  decision  of  the  Court  is  the  first  of  the  kind 
which  has  come  before  me,  it  is  advisable  to  state 
the  preliminary  circumstances  which  led  to  its  being 
discussed.  The  case  came  originally  before  the 
Court  in  the  form  of  an  ordinary  suit  for  salvage. 

*  Having  been  prevented  from  attending  the  Court  when  this 
judgment  was  delivered,  the  Editor  has  been  supplied  with  the 
above  from  the  manuscript  note  of  his  learned  friend,  Dr.  H. 
J.  Nicholl^  for  which  kindness  he  takes  this  opportunity  of  ex* 
pressing  his  obligation. 
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The  defence  to  the  suit  was  unusual,  although  not  i842. 
unprecedented.  The  services  were  not  denied,  but  -^^'*^^  "^"*^' 
it  was  alleged  that  a  custom  existed  in  the  South 
Sea  trade  that  no  salvage  remuneration  should  be 
paid  for  services  rendered  by  one  whaling  vessel 
to  another.  Two  questions  arose,  one  of  law,  the 
other  of  fact.  Of  fact,  whether  the  custom  was 
proved  ;  of  law,  whether,  if  proved,  it  was  a  valid 
and  a  legal  custom  concluding  the  rights  of  all  per- 
sons engaged  in  that  fishery.  As  to  the  question 
of  law,  I  addressed  myself  to  that  consideration 
first,  and  I  came  to  the  conclusion,  that  if  such  a 
custom  was  proved  to  exist,  it  would  be  a  valid  and 
legal  custom.  Having  determined  in  favour  of  the 
legality  of  the  custom,  if  established,  it  then  be- 
came my  duty  to  consider  whether  the  custom  was 
proved  by  the  evidence  then  before  me ;  the  result 
was,  that  I  felt  it  impossible  to  come  to  any  con- 
clusion upon  the  affidavits  which  were  produced.  If 
I  could  have  satisfied  my  mind  with  respect  to  the 
existence  of  the  custom,  from  the  contents  of  these 
affidavits,  although  disposed  to  distrust  my  own 
opinion  upon  new  and  difficult  questions,  I  should 
have  felt  most  reluctant  to  put  the  parties  to  further 
expense  ;  but  looking  to  the  great  and  growing 
importance  of  the  trade,  to  the  large  amount  of 
capital  embarked  in  it,  to  the  nature  of  the  employ- 
ment of  the  ships  and  crews,  and  to  the  description 
of  the  contract  by  which  the  latter  are  bound,  as 
also  to  the  considerations  arising  fi*om  the  localities 
where  the  ships  are  employed  in  this  vocation,  I 
deemed  it  right  that  the  question  of  fact  should  be 
submitted  to  the  investigation  of  a  court  of  common 
law,  where  the  process  of  vied  core  examination, 
and  more  especially  the  cross-examination  of  the 
witnesses,   was    best    calculated    to   elucidate   the 
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1848.        truth.     For   this,    amongst   other    reasons,    I  di- 
^^^'    rected  an  issue  in  the  following  terms : — "  Whe- 


AftftioT.  jj^^^  there  was,  on  the  2nd  of  November,  1838, 
a  custom  or  usage  amongst  persons  engaged  in 
the  South  Sea  fishery,  whilst  so  engaged  in  the 
South  Seas,  that  salvage  should  not  be  paid  for 
ordinary  salvage  services  rendered  by  one  vessel  to 
another  ?**  This  issue  was  tried  before  Chief  Jus- 
tice Tindal,  and  the  jury  found  a  verdict  in  favour 
of  the  custom.  This  Court  has  been  moved  to 
grant  a  new  trial,  and  I  must  now  advert  to  the 
principal  arguments  which  have  been  urged  in  sup- 
port of  the  motion  by  the  learned  counsel  for  the 
owners;  and  I  may  here  state  that  I  should  be 
most  reluctant  to  grant  a  new  trial,  unless  I  was 
convinced  that  justice  had  not  been  done.  The 
grounds  upon  which  the  learned  counsel  has  relied 
in  support  of  a  new  trial  are  shortly  these: — 
First,  it  has  been  said  that  the  issue  was  not  put 
to  the  jury  in  the  same  sense  in  which  it  was  di- 
rected  and  intended  by  the  Court.  This  observ- 
ation arises  from  the  word  "  ordinary,''  and  the 
comments  of  the  Chief  Justice  on  that  word. 
Whether  I  did  rightly  or  not  in  introducing  the 
expression  into  the  issue,  most  assuredly  I  did  so 
advisedly  and  upon  consideration,  and  by  the  word 
**  ordinary,"  I  did  intend  to  use  the  term  as  dis- 
tinguished from  "  extraordinary,"  thereby  intend- 
ing to  include  services  of  every  day  occurrence,  and 
to  exclude  services  which  very  rarely  happen,  and 
which  entail  upon  the  salvors  not  only  a  loss  to 
themselves  but  also  to  the  property  of  their  owners. 
I  was  aware  of  the  difficulty  of  attempting  this  limit- 
ation  ;  on  the  other  hand,  I  was  afraid  of  the  risk 
of  defeating  justice,  if  I  put  the  question  so  ex- 
tensively that  cases  of  extraordinary  peril,  loss,  or 
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suffering  to  the  salvors  might  be  suggested  which  i842. 
would  have  the  effect  of  misleading  the  jury  as  to  ^^^"^f^"*^ 
the  real  and  true  question  at  issue.  I  may  have 
erred  in  so  doing,  but  it  is  due  to  truth  to  say  that 
such  was  my  intention  in  so  wording  the  issue. 
The  Chief  Justice  was  at  first  of  opinion  that  the 
issue  was  intended  to  include  every  possible  service, 
and  that  ordinary  services  meant  the  services  which 
are  allowed  in  ordinary  cases.  If  the  question  had 
been  so  left  to  the  jury,  I  should  have  had  to  regret 
that  by  the  use  of  an  ambiguous  term  I  had  misled 
the  Chief  Justice,  and  caused  the  question  to  be 
put  to  the  jury  in  a  different  sense  from  what  I  in- 
tended. I  am,  however,  relieved  from  this  diflS- 
culty,  in  the  present  instance,  by  the  wise  pre- 
caution of  the  Chief  Justice,  who  put  the  question 
to  the  jury  in  both  ways  ;  as  a  custom  negativing 
all  services  of  salvage,  and  as  negativing  only  com- 
mon and  ordinary  services.  Consequently  the 
issue  was  put  to  the  jury  in  the  sense  in- 
tended by  this  Court,  and  I  therefore  see  no 
reason  for  granting  a  new  trial,  upon  the  ground  of 
the  objection  to  which  1  have  thus  far  adverted. 
True  it  is  that  the  question  was  also  put  to  the  jury 
in  a  more  extended  sense,  and  the  jury  found  for 
the  plaintiff,  declaring,  through  their  foreman,  that 
they  made  no  distinction  between  ordinary  and  ex- 
traordinary services.  Is  this  verdict  affected  by 
the  circumstance  that  the  jurj^  took  into  their  con- 
sideration the  more  extended  custom?  I  think 
that  it  is  not  affected  by  such  circumstance.  The 
jury  have  found  that  the  evidence  supports  the 
narrower  issue,  and  their  apprehension  that  the 
evidence  would  justifiy  them  in  going  further,  does 
not  shew  that  they  were  not  right  in  going  as  far 
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i8i2.  as  they  did.  I  was  desirous  to  be  satisfied  of  the 
"*  '  truth  of  a  limited  proposition.  The  jury  say  it  is 
true,  and  further,  that  it  may  be  true  without  the 
limitation.  Surely  this  furnishes  no  ground  to  say 
that  the  jury  have  miscarried  as  to  the  limited  pro- 
position. Many  cases  may  be  supposed,  in  which 
it  might  be  the  duty  of  the  Court  to  direct  an  issue, 
and  where  the  jury  might  be  satisfied  that  to  the  ex- 
tent  the  issue  went,  the  facts  were  to  be  found  in  the 
affirmative,  and  at  the  same  time  might  think  that 
the  issue  itself  might  have  been  directed  in  a  more 
comprehensive  form.  If  my  attention  is  confined 
to  the  record  alone,  I  find  nothing  more  than  that 
the  jury  found  for  the  plaintiff;  if  I  look  to  the 
notes  of  the  Chief  Justice,  I  find  that  the  question 
was  put  in  both  senses,  and  the  utmost  that  I  can 
say  is,  that,  in  the  opinion  of  the  jury,  the  evidence 
of  fact  would  support  not  only  the  issue  which  was 
put  to  them  but  even  more  than  the  issue.  Per- 
haps the  jury  might  be  right  in  their  view  of  the 
case,  and  the  evidence  given,  and  which  was  wholly 
unopposed,  might  reasonably  justify  their  opinion, 
(for  it  was  not  their  verdict  but  their  opinion,)  that 
no  salvage  reward,  under  any  circumstances,  was 
customarily  paid  or  demanded  for  salvage  services 
between  South  Sea  whaling  vessels  in  the  South 
Seas.  It  does  not  appear  to  me  that  the  finding  of 
the  jury  is  in  any  degree  prejudiced  by  such  opinion. 
As  to  the  legality  of  so  large  a  custom,  I  have  pro- 
nounced no  opinion  upon  it.  I  have  never  said 
whether  a  custom  that  all  salvage  services  rendered 
by  South  Sea  whalers  in  the  South  Seas  should  be 
unrewarded,  supposing  such  a  custom  to  exist,  is  a 
legal  custom  or  otherwise.  I  have  had  no  reason 
to  pronounce  an  opinion  upon  that  point,  and  if  I 
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had  done  so,  I  should  have  gone  beyond  the  circum-        i842. 

stances  of  the  case,  and  it  would  have  been  im-  — ^^' 

prudent  for  the  Court  to  have  hazarded  a  legal 
opinion  when  it  was  unnecessary.  It  has  been  said 
that  the  jury  have  found  an  illegal  custom,  a  cus- 
tom not  supported  by  the  facts  of  the  case  or 
founded  in  law,  if  it  does  exist,  and  that  the  Court 
cannot  reject  a  part  of  the  finding  and  take  a  part 
only.  The  answer  to  this  objection  is,  that  the 
jury  have  done  no  such  thing  ;  they  have  found  no 
such  extended  and  illegal  custom,  if  illegal  it  be. 
They  have  only  expressed  their  opinion  that  the 
facts  would  have  warranted  them  in  going  further 
than  the  issue,  and  in  receiving  their  verdict  ac- 
companied by  such  opinion,  I  am  not  bound  to  in- 
corporate their  reasons  with  their  verdict,  neither 
am  I  at  liberty  to  hold  that  their  verdict  is 
bad,  because  in  their  opinion,  if  necessary,  they 
would  have  been  disposed  to  find  in  favour  of  the 
broader  proposition.  I  therefore  see  no  reason  for 
granting  a  new  trial  upon  this  finding  of  the  jury. 
It  may  often  happen  that  in  finding  a  verdict  a  jury 
may  entertain  opinions  which  would  carry  them 
beyond  that  verdict,  if  their  opinions  were  known 
and  scrutinized.  The  case  of  Finch  v.  Rawling, 
2  H.  Blackstone,  p.  393,  which  has  been  cited  in 
the  argument,  is  not  exactly  in  point ;  in  that  case 
two  separate  customs  were  pleaded  by  the  defendants, 
and  one  custom  was  found  to  be  good  in  law,  and 
the  other  to  be  invalid ;  and  the  illegality  of  the 
custom  set  up  by  one  of  the  defendants  did  not  pre- 
judice the  validity  of  the  custom  set  up  by  the  other. 
The  jury  found  a  verdict  for  one  defendant  upon 
the  first  special  plea,  and  for  the  plaintiff  against 
the  other  defendant,  on  the  general  issue.  The  first 
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1842.        special  plea  was  that  all  the  inhabitants  of  a  parish 
^f^"^'    had  the  right  of  playing  at  all  kinds  of  lawful 
games  in  the  close  of  the  plaintiff ;  the  other  plea 
was  that  all  the  world  had  a  similar  right.     The 
same  jury  found  both  issues. 

I  now  proceed  to  the  last  ground  upon  which  a 
new  trial  has  been  asked,  namely,  that  the  verdict 
is  not  supported  by  the  evidence.  The  first  answer 
to  this  is,  that  the  Chief  Justice  was  not  dissatisfied 
with  the  verdict.  I  have  spoken  with  the  Chief 
Justice,  and  I  am  justified  in  saying  that  he  was  not 
dissatisfied  with  the  verdict.  What  is  the  necessary 
import  of  this  ?  Why,  that  he  thought  there  was 
sufficient  legal  evidence  to  warrant  the  jury  in  de- 
ciding for  the  custom  upon  that  evidence.  Ought 
I  to  be  satisfied  with  this,  or  has  sufficient  reason 
been  laid  before  me  to  induce  me  to  arrive  at  a  dif- 
ferent conclusion  ?  It  is  not  necessary  to  enter 
minutely  into  the  details  of  the  evidence ;  the 
question  proposed  to  the  jury  was  a  question  of 
mercantile  usage  in  a  trade  of  no  great  antiquity. 
I  find  on  behalf  of  the  plaintiffs,  evidence  of  per- 
sons engaged  in  that  trade  deposing  that  within 
their  knowledge  no  such  claim  for  salvage  remu- 
neration had  ever  been  preferred.  Such  evidence, 
perhaps,  standing  alone,  would  not  have  been  suf- 
ficient. But  I  also  find  evidence  of  salvage  ser- 
vices proved  to  have  been  rendered  by  one  whaling 
vessel  to  another  of  such  a  kind  that  there  can  be 
no  doubt  a  claim  for  salvage  remuneration  would 
have  been  successfully  preferred  in  this  or  other 
courts,  if  there  were  no  legal  objection  to  their 
being  discussed.  This  is  a  very  important  fact,  or 
I  should  rather  say  these  are  important  facts; 
although  1  must  admit  that  the  evidence  is  not  so 
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full  and  complete  as  might  have  been  expected.  1842. 
On  the  other  side  I  find  the  defendants  producing  ^'  ^  ^^*8»^ 
no  evidence  at  all,  although  it  is  admitted  that 
some  cases  have  and  must  have  occurred.  Hence 
I  must  infer  that  there  is  no  case  whatever  in  which 
salvage  remuneration  has  been  demanded  and  paid ; 
and  considering  that  this  trade  has  existed  for  a 
period  of  sixty  years,  this  circumstance  alone  is  a 
very  important  ingredient  in  a  question  of  fact.  It 
appears  to  me  to  be  scarcely  possible,  considering 
the  immense  number  of  vessels  engaged  in  this 
trade,  that  some  such  demand  should  not  have  been 
preferred  unless  it  were  generally  understood  that 
it  could  not  be  successfully  maintained,  or  in  other 
words,  that  a  custom  to  the  contrary  was  in  exist- 
ence. I  am  not,  therefore,  dissatisfied  with  the 
verdict,  and  I  see  no  ground  for  believing  that  a 
new  trial  would  produce  any  further  elucidation  of 
the  case.  The  defendant,  it  appears  to  me,  has  no 
ground  for  the  application  he  has  made  ;  it  could 
not  be  that  he  would  produce  any  such  evidence, 
because  he  has  voluntarily  waived  his  opportunity 
of  doing  so,  by  declining  to  produce  any  upon  the 
former  occasion,  if  he  could  have  done  so  he  would 
have  done  it  then.  For  all  these  reasons  then,  not 
forgetting  that  it  is  my  duty  to  avoid  leading  the 
parties  into  expense,  I  must  decline  to  grant  a  new 
trial.  I  need  not,  I  apprehend,  say  a  word  as  to 
directing  the  verdict  to  be  entered  for  the  defend- 
ant. This  is  most  clearly  a  case  in  which  I  could 
not  do  so.  With  respect  to  the  costs,  although  as 
a  general  rule  costs  should  follow  the  event  of  the 
case,  yet  considering  that  the  question  in  this  case 
is  the  first  of  the  kind  that  has  arisen  in  this  Court, 
I  shall  make  no  order  as  to  costs. 
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lBi3. 
Uh  November.  THE    MARY.       BlOSSE. 

c»uicof«iv-     T^HIS  was  a  cause  of  salva^fe  promoted  by  the 

age.— Muter        •*-  ,  ^    i        tt  i     i 

and  part  of  the  master,  owiier,  and  crew  of  the  Hero,  and  the 

bjr^iSS!!—  charterer,  the  master,  and  crew  of  the   ships  Mun- 

iltou^ur*b  ^^^^  ^^^  Whitby,    for  services   rendered   to  the 

the  saivorfc—  Marv,  a  whaling  vessel,  mider  the  following  un- 

An  expedition  i      • 

subtequentlyun.    USUal  CirCUmstanCCS. 

^IS^^I^J^ntt        The  act  on  petition  of  the  salvors  in  substance 
?\P'"i!!^     set  forth,  "  that  about  3  p.m.  of  the  29th  of  De- 

Such  expediUon  '  ^ 

not  in  the  na.  cembcr,  1889,  the  Hero,  Whitby,  and  Mundane 
sCT^L.— £3?*  being  in  the  harbour  of  Ampannan,  in  the  island, 
LTott?'^'*''  of  Lambock,  m  the  South  Pacific  Ocean,  a  vessel 
was  seen  in  the  offing  with  a  signal  of  distress,  and 
which  for  some  time  previous  had  been  heard  firing 
guns  at  intervals.  That  Captains  O.  and  W.  in 
the  gig  of  the  Whitby,  and  Captains  M.  and  S.  in 
the  Hero's  boat,  immediately  proceeded  to  the  said 
vessel,  which  they  boarded,  when  the  said  vessel 
was  given  in  charge  to  Captain  O.,  and  brought 
to  anchor  in  Ampannan  Roads.  That  at  the 
time  the  vessel  was  so  boarded  by  the  salvors, 
only  a  part  of  the  crew  were  on  board,  and  the  ship 
was  in  charge  of  the  first  mate,  from  whose  state- 
ment it  appeared,  that  all  the  rest  of  the  crew,  the 
master  included,  having  gone  on  shore  to  cut  wood 
at  North  Island,  distant  about  twenty  miles  from 
Ampannan,  had  been  taken  and  was  believed  to 
have  been  murdered  by  pirates,  with  the  exception 
of  the  carpenter's  mate,  who  had  escaped  by 
swimming  to  the  ship,  then  about  five  miles  from 
the  shore.  That  upon  anchoring  the  Marj^  a  con- 
sultation was  held  by  the  salvors  with  a  Captain 
King,  the  only  European  resident  upon  the  island 
of  Lambock,   and  it  was  determined  to  arm  and 
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man  the  Mary,  and  proceed  to  North  Island  for        isis. 

the  purpose  of  rescuing  the  master  and  crew,  if ^^ — 1 

they  should  be  still  living.  That  whilst  the  neces-  ^""  ^^*^* 
sary  preparations  were  being  made,  at  about  half- 
past  4  P.M.,  a  whale  boat  was  seen  making  for  the 
vessel,  and  which,  upon  coming  up,  proved  to  be  one 
of  the  Mary's  boats,  with  the  third  mate  Cooper,  and 
three  seamen,  bringing  intelligence  that  the  master 
and  rest  of  the  crew  who  had  been  seized  by  the 
pirates  were  alive,  and  bearing  a  note  from  the 
master,  requesting  that  fifty  muskets  and  six  kegs 
of  powder,  and  some  calico  and  pocket  handker- 
chiefs,  should  be  sent  as  a  ransom  for  himself  and 
the  others,  and  stating  that  if  such  request  was  not 
quickly  complied  with,  all  hands  would  be  mur- 
dered. That  Captain  S.  and  five  of  the  Hero's 
crew,  with  two  long  six-pounders  and  small  arms, 
Captain  W.  and  five  of  the  Whitby's  crew,  with  three 
twelve-pound  carronades  and  small  arms.  Captain  M. 
and  five  of  the  Mundane's  crew  with  small  arms, 
and  Captain  King  with  two  long  four-pounders,  and 
sixty  natives  with  muskets,  then  boarded  the  Mary, 
which  at  half-past  10  p.m.  weighed  anchor  and  set 
sail  for  North  Island ;  the  schooner  Monkey,  be- 
longing to  Captain  King  following,  prepared  for 
action,  but  with  directions  to  keep  some  distance 
astern,  in  order  that  the  pirates  might  not  see  her 
until  the  Mary's  crew  had  been  rescued.  That  on 
the  arrival  of  the  Mary  off  North  Island,  the  sti- 
pulated ransom  was  delivered,  and  the  pirates  hav- 
ing permitted  the  master  and  all  hands  to  return  to 
the  vessel,  with  the  exception  of  the  carpenter, 
cooper's  mate,  and  a  boy,  whom  they  persisted  in 
detaining,  an  attack  was  commenced  upon  the 
pirates,  but  the  night  coming  on,  they  effected  their 
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leis.  escape.  That  the  Mary  then  sailed  for  the  Twin 
uh  November,  jgjg^^g^  ^  common  haunt  of  pirates,  distant  about 
Thi  Mart,  ^j^^y  miles,  which  they  reached  at  daylight  on  the 
morning  of  the  31st  of  December,  and  found  there 
several  proas,  upon  which  they  commenced  an  im- 
mediate attack.  That  after  a  lengthened  resist- 
ance, during  which  many  of  the  pirates  were  killed 
and  wounded,  the  rest  of  the  pirates  escaped  in 
their  proas  to  Sumbawa,  and  the  Mary  returned  to 
Ampannan,  where  she  arrived  and  was  moored  in 
safety  on  the  4th  of  January  following." 

For  the  salvors,  QueerCs  Advocate  and  Addams 
contended — 

That  a  salvage  service  of  importance  had  been 
rendered  by  the  salvors,  in  the  first  instance,  in  car- 
rying the  vessel  in  safety  into  the  harbour  of  Am- 
pannan. That  the  signal  of  distress  which  was 
hoisted  at  the  time,  clearly  denoted  that  in  the 
opinion  of  the  persons  on  board  the  Mary,  she 
stood  in  need  of  assistance,  and  this  opinion  was 
borne  out  by  the  fact  that  she  was  deprived  of  her 
proper  complement  of  hands  on  board,  and  was  in 
charge  only  of  the  first  mate,  who  could  neither 
read  nor  write,  and  who,  in  common  with  the  rest 
of  the  crew,  were  entirely  ignorant  of  the  locality. 
That  the  entrance  to  the  harbour  of  Ampannan 
was  both  dangerous  and  difficult,  the  mouth  being 
crossed  by  a  ledge  of  rocks,  and  if  the  vessel  had 
attempted  to  enter  without  assistance,  in  all  proba- 
bility she  would  have  run  upon  these  rocks  and 
been  wrecked.  That  if  she  had  remained  outside 
the  harbour,  she  would,  under  the  circumstances  of 
the  case,  have  been  equally  exposed  to  danger,  in- 
asmuch that  at  the  time  the  salvors  went  on  board, 
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she  was  drifting  throuffh  the  straits  of  Lomhock,        iMt. 

and  by  the  force  of  the  current  would  soon  have  

been  carried  out  to  sea,  in  which  case  she  would 
have  been  exposed  to  the  twofold  danger,  either  of 
again  falling  into  the  hands  of  the  pirates,  or  of 
being  wholly  lost.  That  much  risk  and  consider^ 
able  expense  had  been  incurred  in  the  preparation 
for  the  attack  upon  the  pirates,  and  although  per  se 
the  rescue  of  the  master  and  his  men  would  not 
perhaps  have  sustained  a  claim  for  a  salvage  remu- 
neration, yet  in  the  present  instance,  this  circum- 
stance, taken  as  it  should  be  in  connexion  with  the 
preservation  of  the  owner's  property,  formed  a 
material  ingredient  in  the  salvors*  case,  as  enhanc- 
ing the  value  and  the  merit  of  the  service  which 
had  been  performed. 

For  the  owners  Jenner  and  BaiffoTd  contra  sub- 
mitted— 

That  the  expedition  against  the  pirates  had  been 
concerted  between  the  alleged  salvors  and  Captain 
King  prior  to  the  arrival  of  the  Mary  in  the  offing, 
and  for  this  purpose  the  Monkey  schooner  had  been 
already  equipped  and  fitted  out,  principally  at  the 
expense  of  Captain  King.  If,  therefore,  any  re- 
muneration was  due  upon  the  ground  of  expenses 
incurred  in  the  attack  upon  the  pirates,  it  was 
chiefly  due  to  Captain  King ;  and  that  gentleman,  in 
a  letter  to  the  owners  of  the  Mary,  had  expressly 
disclaimed  any  intention  of  claiming  as  a  salvor. 
With  respect  to  the  attack  itself,  it  was  in  a  great 
measure  unsuccessful  in  the  result,  the  greater  por- 
tion of  the  pirates  having  succeeded  in  efiecting 
their  escape,  and  as  regarded  the  release  of  the 
captain  and  his  fellow  captives,  it  was  altogether 

VOL.  I.  2  H 
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uis.        unnecessary)  the  release  of  those  persons  having 


heen  already  secured  by  the  payment  of  the  rans(»D 
The  a»t.  gjip^iated  upon  with  the  pirates.  That  even  if  the 
attack  had  been  completely  successful,  and  the  res- 
cue and  preservation  of  the  captives  had  been  «i- 
tirely  attributable  to  this  success,  it  would,  under 
the  circumstances  of  the  case,  have  furnished  no 
foundation  for  a  claim  to  salvage  reward,  the  ship 
never  having  been  in  danger,  nor  in  need  of  salvage 
assistance.  Lastly,  that  the  signal  which  wai 
hoisted  when  the  vessel  was  first  seen,  was  a  signal 
for  assistance  and  advice,  solely  in  reference  to  the 
captivity  of  the  master  and  the  other  m^i,  and  not 
for  any  assistance  in  the  navigation  of  the  ship,  the 
mate  and  the  crew  who  were  left  on  board  being 
amply  sufficient  and  competent  for  her  safety. 

The  Court  having  adverted  generally  to  the  facts 
of  the  case,  observed — '*  Upon  the  facta  of  this  case 
two  questions  arise ;  first,  what  was  the  true  cha* 
racter  and  extent  of  the  service  which  was  ren- 
dered by  the  salvors  at  the  time  the  vessel  was  first 
anchored  in  the  harbour  of  Ampannan ;  and  se- 
condly, how  far  was  this  original  service  affected  b? 
what  was  done  afterwards  in  the  expedition  whidi 
was  undertaken  against  the  pirates  in  North  Island 
and  elsewhere?  Upon  the  first  point  I  am  of 
opinion  that,  in  conducting  the  vessel  into  the  har- 
bour, a  service  in  the  nature  of  a  salvage  service 
was  performed,  and  for  this  reason,  that  the  salvors 
were  induced  to  go  out  to  her  assistance  in  the  first 
instance  by  the  signal  of  distress  and  the  firing  of 
the  guns ;  and  also  because  the  ship  was  deprived 
of  her  proper  complement  of  hands^  and  the  per- 
sons who  were  left  in  charge  of  her  were  ignorant 
of  the  locality.     A  discussion  was  raised  in  the  ar- 
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gument  as  to  the  signal  of  distress,  and  the  firing  ^  ism, 
of  the  guns ;  quo  animo^  the  former  was  hoisted 
and  the  guns  were  fired;  and  on  behalf  of  the  owners 
it  was  contended,  that  they  had  no  reference  to  the 
navigation  of  the  vessel,  but  were  solely  intended 
as  measures  for  procuring  assistance  and  advice  for 
the  rescue  of  Captain  Blosse  and  his  crew  from 
their  captivity  with  the  pirates.  It  is  unnecessary 
to  inquire,  in  the  present  instance,  whether  this  be 
a  correct  representation  or  not,  and  if  the  inquiry 
were  necessary,  it  would,  after  this  lapse  of  time,  be 
a  matter  of  no  small  difficulty  to  ascertain  what 
were  the  precise  views  and  intentions  which  the  par- 
ties entertained  at  the  time.  Whatever  might  be 
the  motives  of  the  persons  on  board  the  Mary 
in  making  the  signals,  it  is  obvious  that  their  mo- 
tives could  not  be  understood  by  the  persons  in  the 
harbour,  and  in  going  out  to  the  Mary  they  must 
be  assumed  to  have  gone  out  for  the  purpose  of 
rendering  some  assistance,  although  they  did  not 
precisely  know  the  exigency  in  which  the  vessel 
was  placed.  For  these  reasons,  therefore,  I  think 
that  the  service  of  the  salvors  was  a  salvage  ser- 
vice at  the  commencement.  The  extent  of  this 
service  is  the  next  point  to  be  considered.  On  the 
part  of  the  salvors  it  has  been  urged  that  it  was  a 
service  of  considerable  importance  as  involving  the 
preservation  of  the  ship  and  cargo,  and  in  support 
of  this  assertion  two  reasons  have  been  assigned. 
In  the  first  place  it  has  been  said,  that  the  mate, 
who  was  the  chief  officer  in  charge  of  the  vessel, 
eonld  neither  read,  write,  nor  keep  his  log,  and 
that  he  was  altogether  incompetent  to  the  saie  na- 
vigation of  the  ship.  This  assertion  has  been  di- 
rectly controverted  on  the  other  side ;  and  looking 
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isis.  to  the  probabilities  alone,  I  must  confess  that  I  am 
unable  to  give  full  credence  to  such  an  assertion  in 
the  present  instance.  It  is  contrary  to  all  proba- 
bility that  the  owners  of  a  ship  of  this  value  and 
occupation  should  take  a  person  on  board  as  chief 
mate,  who  was  so  entirely  destitute  of  every  qualifica- 
tion for  the  discharge  of  his  duties.  That  he  was 
entirely  ignorant  of  the  locality  may  be  readily 
conceived,  as  it  does  not  appear  that  the  vessel  had 
touched  at  Ampannan  previous  to  this  transactioD. 
In  this  respect  it  is  possible,  nay,  even  probable,  that 
he  might  have  been  incompetent  to  conduct  the  Mary 
into  the  harbour  in  safety  without  assistance,  but 
this  assistance  would  be  confined  to  that  description 
of  aid  which  is  ordinarily  required  by  a  master 
of  a  vessel  coming  ofi^  a  port  with  which  he  is  not 
well  acquainted,  and  resorting  to  the  experience  of 
a  pilot  or  some  other  person  possessed  of  local 
knowledge.  The  second  reason  upon  which  the 
counsel  for  the  salvors  have  relied  in  support  of  this 
assertion  is,  the  danger  to  which  the  vessel  was  ex- 
posed from  the  deficiency  of  hands  on  board  j  and 
here  again  I  must  confess  that  the  facts  of  the  case, 
in  my  view  of  them,  do  not  support  the  conclusion 
which  has  been  drawn  from  them. 

"  The  original  number  of  hands  on  board  the 
Mary  it  appears  consisted  of  twenty-eight  persons, 
and  although  by  the  capture  of  the  master  and  the 
others,  this  number  had  been  reduced  to  fourteen, 
when  the  Mary  was  first  observed  in  the  offing,  the 
subsequent  return  of  the  third  mate  and  his  com- 
panions made  up  a  complement  of  nineteen  hands 
on  board  when  she  was  taken  into  the  harbour. 
Looking  at  the  tonnage  of  the  Mary,  and  consider- 
ing that  she  had  sustained  no  damage,   I   cannot 
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but  think  that  the  nineteen  hands  on  board  her        i84t. 
were  fully  adequate  to  her  safe  conduct  under  or- 
dinary circumstances,  and  it  is  not  to  be  left  out 
of  the  consideration  that  the  weather  at  the  time 
was  favourable. 

"  Upon  this  part  of  the  case,  then,  I  am  of  opinion 
that  the  service  which  was  rendered  by  the  salvors 
in  conducting  this  vessel  into  the  harbour  of  Am- 
pannan,  although  in  its  nature  it  is  to  be  regarded 
as  a  salvage  service,  is  one  of  no  great  magnitude 
or  merit.  It  occupied  but  a  very  short  period  of 
time,  probably  not  more  than  two  hours  and  a  half 
in  its  duration,  and  was  attended  with  no  risk,  and 
no  great  exertion  to  the  salvors,  and  if  the  claim  of 
the  salvors  rested  here  unconnected  with  any  service 
which  was  rendered  afterwards,  separate  or  com* 
bined  with  it,  the  service  in  question  would  be 
amply  rewarded  by  a  very  moderate  remuneration. 
It  remains  to  be  now  considered,  in  the  last  place, 
how  far  this  service  was  affected  by  the  transactions 
which  subsequently  occurred. 

"  Now  taking  into  my  consideration  all  the  circum- 
stances which  are  stated  to  have  taken  place  after 
this  vessel  was  first  brought  to  anchor  in  the  har- 
bour of  Ampannan,  I  cannot  accede  to  the  conclu- 
sion that  the  subsequent  attack  which  was  made 
upon  the  pirates  was  either  necessary,  or  that  it 
was  primarily  intended  for  the  recovery  of  Captain 
Blosse  and  the  rest  of  the  crew,  and  for  these  rea- 
sons ; — ^that  the  ransom  which  had  been  demanded 
was  actually  sent  for  the  purpose  of  peaceably  ob- 
taining the  restoration  of  the  master  and  his  men, 
and  it  could  not  be  contended  that  the  force  went 
with  the  view  of  compelling  the  Malays  to  accept 
the  ransom,  because,  if  the  salvors  had  the  power 
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ifm  to  do  that,  they  had  power  to  rescue  the  prisonen 
mNmmber.  ^^.J^Q^|.  j^jy  ransom  at  all.  It  is  moreover  dear 
Tv  Mart.  ^j^^j.  ^^  g^^j^  intention  was  entertained,  because  it 
is  stated  in  the  act  on  petition,  that  the  vessel  of 
Captain  King  was  prepared  for  action,  and  that  he 
gave  directions  to  keep  her  some  distance  astern,  in 
order  that  the  pirates  might  not  see  her  till  the 
crew  of  the  Mary  had  been  rescued  by  ransom,  and 
not  by  force  or  intimidation ;  and  in  point  of  fiict 
the  men  were  restored  to  liberty  by  the  sacrifice  of 
property,  not  by  any  act  done  by  the  salvors.  I 
think,  therefore,  that  it  is  impossible  to  hold  that 
any  part  of  the  ulterior  expedition  was  in  any 
measure  connected  with  the  rescuing  of  the  cai^  at 
crew  of  the  Mary.  It  was  a  common  union  for  the 
purpose  of  inflicting  punishment  on  the  pirates, 
and  not  with  a  view  to  the  benefit  of  the  Mary,  her 
cargo,  or  her  crew.  In  this  view  of  it,  I  must  hold 
that  every  thing  done  subsequently  to  the  S9th  of 
December  is  not  of  the  nature  of  a  salvage  ser- 
vice, and  consequently,  that  the  original  service  is 
in  no  degree  affected  by  it.  I  might  stay  my  re- 
marks here,  but  before  I  conclude  I  think  it  right 
to  add,  that  even  assuming  that  the  subsequent  ex- 
pedition of  the  salvors  had  been  undertaken  solely 
for  the  rescue  of  the  master  and  crew  of  the  Mary, 
that  the  attempt  had  been  perfectly  successful,  and 
that  the  restoration  of  the  captured  persons  to 
liberty  had  been  entirely  owing  to  such  success, 
still,  the  Mary  having  been  safely  anchored  in  har- 
bour, I  am  at  a  loss  to  conceive  upon  what  prin- 
ciple I  could  have  considered  such  an  expedition  in 
the  character  of  a  salvage  service.  Supposing  that 
in  time  of  war  a  French  cruiser  had  captured  a 
British  merchantman,  and  having  taken  out  the 
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master  and  some  of  the  seamen,  had  then  left;  her        isit. 
with  the  remainder  of  the  crew  on  board,  and  that   ^^^^"^'"^^ 
another  British  vessel  had  come  up  and  rendered    ^"*  ^^**^ 
her   assistance  because  of  the   deficiency  of  the 
crew,  and  had  afterwards  captured  the  French  ves- 
sel with  the  master  and  seamen,  could  it  be  con* 
tended  that  the  capture  of  the  French  vessel  and 
the  restoration  of  the  master  and  his  men  was  a 
salvage  service,  or  entitled  to  a  salvage  remunera^ 
tion  ?    Impossible.    I  have  felt  it  my  duty  to  make 
this  observation,  that  we  may  never  lose  sight  of 
the  principle  upon  which  alone  a  salvage  service 
can  be  founded,  namely,  a  rescuing  of  a  ship  and 
cargo  from  some  impending  danger  or  distress. 

"  Under  all  the  circumstances  of  the  case,  I  think 
that  I  should  do  ample  justice  to  the  salvors  in  award- 
ing them  the  sum  of  £30,  and  as  no  tender  has 
been  made,  of  course  with  the  costs." 


THE    OCEAN    QUEEN.^  January. 


TN  this  case  the  Court  was  moved  to  issue  its  war-  |^°^f"  ""^ 

rant  of  arrest  against  a  vessel  built  and  regis-  s  &  4  vict 
tered  in  New  Brunswick,  under  the  provision  of  ico^y^C^ 
the  6th   section   of  the  statute   3  &  4  Victoria,  {f^;^ 

c.  65.  teJid^N^*" 

The  affidavit  to  lead  the  motion  set  forth  that,  Bniniwick. 
in  the  beginning  of  June  last,  the  Ocean  Queen  jec^??  wch 
arrived  in  the  river  Mississippi,  for  the  purpose  of  Y^^^^^ 
obtaining  a  cargo  on  freight.     That  R.  L.,  the  going  v««ei 

vifion  of  the 
•  This  case  having  been  inadvertently  omitted  in  the  former  ^^  •ectlon  of 
number  of  the  Reporu,  the  editor  has  here  inserted  it,  although 
out  of  its  proper  order  in  point  of  time. 
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1848.  master,  left  his  ship  in  the  said  river,  and  pro- 
^'"'*'*^^'  ceeded  to  New  Orleans  for  the  purpose  of  ascer- 
^^SSJ^'*  taining  if  a  freight  could  be  procured.  That  he 
was  there  introduced  to  the  firm  of  Lizard!  and 
Co.,  the  agents  of  Lloyd's,  for  advice  and  as- 
sistance. That  the  master  in  his  commuDicap 
tions  with  the  said  firm  on  the  said  occasion  in- 
formed them  that  the  said  ship  was  built  and  re> 
gistered  at  New  Brunswick,  and  that  C.  S.  and 
R.  L.,  of  Liverpool  in  Nova  Scotia,  merchants, 
were  the  owners  thereof.  That  finding  the  ship 
had  on  board  a  parcel  of  goods  which  rendered  her 
liable  to  seizure  and  confiscation  in  an  American 
port.  Lizard!  and  Co.  advised  the  master  to  pro- 
ceed to  sea  at  once,  but  he  declared  himself  unable 
to  do  so  for  want  of  funds  to  pay  the  charges  of 
obtaining  provisions  and  other  necessaries  to  fit  his 
said  vessel  for  sea,  and  that  neither  he  nor  his 
owners  had  any  credit  or  correspondents  at  New 
Orleans.  That  under  these  circumstances  the  firm 
of  L.  and  Co.  were  induced  at  the  master's  re- 
quest to  advance  the  necessary  money  to  enable  him 
to  pay  the  said  expences  of  fitting  and  getting  his  ves- 
sel to  sea,  and  the  same,  with  the  usual  commission 
thereon,  amounted  to  the  sum  of  two  hundred  and 
fifty  pounds,  for  which  he  the  master  drew  a  bill  of 
exchange  upon  his  owners,  payable  in  London  at 
sixty  days  after  sight.  That  the  said  bill  was  duly 
presented  for  payment  at  the  counting-house  of  the 
owners  at  Liverpool  in  Nova  Scotia,  but  that  they 
refused  and  still  refuse  to  pay  the  same.  That  the 
ship  had  arrived  in  the  port  of  London  for  the  pur- 
pose of  being  sold  for  the  benefit  of  the  owners, 
&c.,  &c. 
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In  support  of  the  motion,  Addams  submitted —  lea. 

That  in  questions  of  bottomry,  the  ports  of  Nova  — '"'''*'^ 
Scotia  and  New  Brunswick  had  always  been  con-  qdmk. 
sidered  as  foreign  ports,  for  the  purpose  of  giving  a 
validity  to  the  execution  of  bonds  executed  therein, 
and  the  principle  upon  which  this  had  been  done 
was  fairly  to  be  applied  under  the  circumstances  of 
the  present  case.  That  even  looking  to  the  par- 
ticular wording  of  the  sixth  section  of  the  recent 
Act  of  parliament,  3  &  4  Vict.  c.  Q5j  it  was  ob- 
vious that  the  words  of  the  section  in  question  fully 
authorized  the  Court  to  issue  the  warrant  of  arrest 
as  prayed  in  the  present  instance.  The  words  of 
the  sixth  section  were  these :  "  The  High  Court  of 
Admiralty  shall  have  jurisdiction  to  decide  all 
claims  and  demands  whatsoever  in  the  nature  of 
salvage  for  services  rendered  to  or  damage  re- 
ceived by  any  ship  or  sea-going  vessel,  or  in  the 
nature  of  towage,  or  for  necessaries  supplied  to  any 
foreign  ship  or  sea-going  vessel^*  &c.  That  each 
of  the  expressions,  foreign  ship  or  sea-going  vessel, 
must  be  susceptible  of  some  peculiar  and  proper 
signification,  otherwise  the  latter  words,  sea-going 
vessel,  would  be  a  mere  surplusage  and  absurdity, 
because  every  foreign  ship  which  may  arrive  in  a 
port  of  this  country  must  ex  necessitate  be  a  sea- 
going vessel.  That  the  two  terms,  moreover,  were 
expressly  disconnected  by  the  use  of  the  disjunc- 
tive particle  "  or."  This  must  be  presumed  to 
have  been  done  advisedly  by  the  legislature  in 
framing  the  sixth  section  of  the  Act,  and  most 
clearly  denoted  that  it  was  and  is  the  intention  of 
the  Act  to  give  to  each  a  distinct  and  separate 
meaning.  Lastly,  that  the  peculiar  circumstances 
of  the  case  strongly  entitled  the  party  making  this 
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i84t.        applicaticm  to  the  assistance  of  the   Court,  the 


JmmuHy, 


money  having  heen  band  fide  advanced  in  a  case  of 
^^bS^    great  emergency  to  the  vessel,  and  in  which,  hut  for 
such  advances,  she  would  in  all  probability  ha?e 
been  confiscated. 

Per  Curiam. 
I  should  be  much  disposed  to  allow  the  process 
of  the  Court  to  issue  as  prayed,  if  I  could  satisfy 
my  mind  that  I  had  authority  to  do  so  in  the  pre- 
sent instance.  The  following  difficulty,  however, 
suggests  itself,  namely,  that  the  ship  was  built  and 
registered  in  New  Brunswick,  and  is  it  appears 
still  the  property  of  a  mercantile  firm  in  NoTa 
Scotia.  Under  these  circumstances  it  is  impossible 
I  think  to  consider  it  as  a  foreign  sea-going  ship  or 
vessel  within  the  provision  of  the  statute  upon 
which  this  motion  has  been  founded.  The  learned 
counsel  by  whom  the  motion  has  been  made  has  en- 
deavoured to  obviate  this  difficulty  by  suggesting 
that  the  words  "  foreign  ship  '*  in  the  sixth  section 
of  the  statute  in  question  have  no  connexion  with 
the  words  that  immediately  follow,  namely,  "or 
sea-going  vessel."  On  the  contrary,  he  has  con- 
tended that  the  terms  themselves  are  expressly  dis- 
connected  in  the  wording  of  the  Act  by  the  particle 
"  or,"  and  that  it  must  be  presumed  that  the  two 
expressions  were  intended  to  convey  a  distinct  and 
appropriate  meaning.  If  this  were  the  true  con- 
struction of  the  words,  that  the  section  in  question 
was  intended  to  give  to  this  Court  a  jurisdiction 
with  respect  to  necessaries  furnished  to  "  any  sea- 
going vessel,"  there  would  be  no  difficulty  in  the 
case,  for  this  vessel  is  clearly  a  sea-going  vessel.  I 
must  confess,  however,  that  I  entertain  a  consider- 
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able  difficulty  in  conceiving  that  the  legislature  ever  isis. 
intended  to  confer  upon  the  Court  so  extensive  and  — ^^^^^^ — 
extraordinary  a  power.  What  would  be  the  effect  ,  Qonx. 
of  putting  such  a  construction  upon  the  provision 
of  the  sixth  section?  It  would  be  this,  that  every  ves- 
sel fitted  out  in  the  port  of  London  would  be  liable 
to  be  arrested  under  the  process  of  the  Court,  for 
the  purpose  of  enforcing  against  it  in  this  Court  any 
demand  on  account  of  necessaries  supplied.  Look* 
ing  at  the  decisions  in  the  Courts  of  Conunon  Law 
upon  this  subject,  and  at  the  great  jealousy  which  has 
been  universally  manifested  against  the  introduction 
of  the  general  maritime  law  for  the  purpose  of  en- 
forcing demands  of  this  description,  I  cannot 
think  that  in  the  present  instance  I  should  be  war- 
ranted in  adopting  such  a  construction  of  the  sta- 
tute. With  respect  to  the  argument,  that  in  cases 
of  bottomry  bonds  executed  in  the  ports  of  Nova 
Scotia  and  New  Brunswick,  have  been  considered 
as  executed  in  foreign  ports,  so  as  to  give  a  due 
effect  and  validity  to  the  execution  of  such  bonds, 
it  is  to  be  observed  that  the  policy  of  the  law  has 
uniformly  extended  a  great  latitude  of  construction 
upon  this  class  of  instruments,  and  the  same  con- 
sideration does  not  apply  to  the  construction  of  the 
statute  which  has  been  referred  to.  I  must  reject 
this  motion.  Motion  rejected. 


VESSEL  (Name  unknown).  m  Number, 


IN  this  case  an  application  was  made  to  the  Court  t^^o^^""^ 
to  decree  a  bounty  for  the  destruction  of  a  pira-  ^'^'.*^«  ^^^^ 

ftnd  destruction 

tical  junk  and  her  crew  under  the  following  circum-  of  100  pintef, 

stances:—  had  been  ac. 
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1842. 
Uk  November. 

Vbssil — 

(Naxx  Uv- 

knowm). 

tually  killed  or 
taken  by  the 
parties  making 
the  application, 
the  remaining 
48  being  sup- 
poaed  to  have 
been  murdered 
by  the  inha- 
bitanU  of  the 
coatt,  after  they 
had  made  their 
escape  in  the 
first  instance  by 
swimming, 
ashore. — £20 
per  man 
awarded  for  the 
62.     Motion 
r^ectedas  to 
the  others. 
SembUtthe 
words  taken  or 
killed  of  the 
Act  6  Geo.  IV. 
c.  49,  imply 
that  the  cap- 
ture or  de» 
struction  should 
be  effected  by 
the  parlies  ap- 
plying for  the 
bounty. 


It  appeared  from  the  affidavit  to  lead  the  decree, 
that  H.  M.  ship  Pylades,  whilst  at  anchor  in  the 
China  seas,  descried  three  piratical  junks  close 
in  with  the  shore.  That  an  attack  was  made  upon 
the  said  junks  by  the  boats  of  the  Pylades,  and 
after  a  short  engagement  one  of  the  junks  was 
boarded  and  taken,  and  the  remaining  two  jmiks 
escaped.  That  fifty  of  the  crew  of  the  captured 
junk  were  found  dead  after  the  action,  and  two 
more  were  taken  alive,  the  rest  of  the  crew  having 
escaped  by  jumping  overboard  and  swimming 
ashore.  It  was  further  stated  in  the  affidavit,  that 
the  captain  of  the  Pylades  on  the  following  morning 
was  visited  by  some  of  the  inhabitants  of  the  coast 
where  the  action  had  taken  place,  and  they  informed 
him  that  several  of  the  pirates  who  had  jumped 
overboard  had  been  destroyed  by  the  inhabitants 
upon  their  making  the  shore,  and  that  the  comple- 
ment of  hands  on  board  each  of  the  junks  was  at 
least  111  men. 

Under  these  circumstances,  Addums  moved  the 
Court  to  decree  a  bounty  to  be  due  for  the  capture 
and  destruction  of  100  men,  under  the  provisions 
of  the  statute  6  Geo.  IV.  c.  69. 

The  application  was  opposed  by  the  QueerCs  Ad- 
vocat€y  upon  the  ground  that  there  was  no  suffi- 
cient evidence  before  the  Court  of  the  destruction 
of  the  forty-eight  men  who  were  alleged  to  have 
jumped  overboard  and  swum  ashore. 

The  Court  decreed  £20  per  head  for  the  fifty-two 
men  found  on  board  the  junk  after  the  action,  but 
declined  to  make  any  order  with  respect  to  the  re- 
maining forty-eight  pirates ;  observing,  that  the 
words  of  the   Act,   taken,  secured,  or  killed,   ob- 
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viously  meant  taken  or  killed  by  the  persons  apply- 
ing for  the  bounty ;  they  could  not  therefore  extend 
to  the  circumstances  of  this  case. 


THE  SHANNON.     Higginson.  i842. 

\UhNwemUr. 


^HIS  was  a  cause  of  damage  by  collision,  promoted  Crots  Action  in 
by  the  owner  of  the  brig  Placidia  agamst  the  \^^^ 
steam   ship  Shannon,    her    tackle,    apparel,    &c.  ^"°5  :^** 
The  proceedings  were  by  plea  and  proof,  and  the  Trinity  Mm- 
case  was  heard  before  Trinity  Masters.  th^^ct  of"*^" 

The  libel  on  behalf  of  the  Placidia  in  substance  S!!^'!!'^';^;^' 
pleaded — That  at  half  past  seven,  p.  m.,  of  the  ^gop^«>'«« 
ISth  of  October,  1841,  the  Placidia,  bound  from 
London  to  Seaham  in  ballast,  was  proceeding  down 
Sea  Reach  on  the  starboard  tack,  about  three  miles 
above  the  Nore  Light,  with  the  wind  south-west  by 
south,  blowing  a  fresh  breeze,  and  a  flood  tide,  her 
head  lying  south-east  by  east.  That  the  said  brig 
had  all  her  sails  except  studding-sails  set,  and  was 
running  free  in  about  midchannel  at  the  rate  of 
about  five  or  six  knots,  the  night  being  clear  though 
dark,  and  keeping  a  good  look-out,  when  the  mate 
of  the  brig  observed  a  light  about  three  points  on 
the  lee  bow,  as  of  a  steam  vessel  coming  up  Sea 
Reach,  at  the  distance  of  about  two  miles.  That 
expecting  the  steamer  would  pass  to  leeward  of  the 
brig,  the  brig  was  kept  steady  in  her  course  until 
just  prior  to  the  collision.  That  the  steamer  was 
going  at  the  rate  of  about  nine  or  ten  knots  an 
hour,  and  never  eased  her  engines,  but  came  right 
down  upon  the  brig,  turning  her  completely  round 
on  the  other  tack,  and  striking  her  on  the  larboard 


ThX   SHANWOir. 


464,  CASES  DETERMINED  IN 

184S.  bow  with  her  starboard  bow.  That  as  soon  as  the 
I4M  Nfwember.  j^^jj  ^j  ^j^^  steamor  wsg  visible,  and  just  previous 
to  the  collision,  the  master  of  the  brig,  perceiving  a 
collision  to  be  inevitable,  let  go  the  fore  braces 
and  caused  the  helm  to  be  put  hard  a-lee,  in  order 
to  deaden  the  ship's  way  and  thereby  ease  the 
blow.  That  the  master  and  crew  of  the  brig, 
immediately  after  the  collision  had  taken  place, 
hailed  the  steam  vessel,  and  called  out  that  the 
brig  was  stove  to  the  water's  edge  and  requesting 
assistance,  or  that  the  name  of  the  steamer  should 
be  given,  but  that  no  answer  was  returned,  and 
the  steamer  having  in  a  short  time  got  clear  of 
the  brig  continued  her  voyage.  That  the  da- 
mage was  occasioned  by  the  fault  of  the  steamer 
in  not  having  a  good  look-out,  &c.,  &c 

A  cross  action  was  entered  on  behalf  of  the 
Shannon,  and  an  allegation  was  brought  in,  plead* 
ing— «That  at  the  time  of  the  collision  the  Shannon 
was  preparing  to  anchor,  it  not  being  deemed  ex- 
pedient to  proceed  further  on  her  voyage  on  ac- 
count of  the  darkness  of  the  night  That  the 
engines  had  been  stopped  and  the  stesmi  was 
blowing  off,  and  the  Shannon  was  just  coming 
round  to  the  flood  tide,  her  head  at  the  time 
bearing  per  compass  south-west.  That  while  so 
rounding,  the  Placidia  was  observed  running  down 
with  the  wind,  lliat  the  master  and  mate  and 
all  hands  on  board  the  Shannon  hailed  the  Pla- 
cidia as  loud  as  they  could,  but  received  no  an- 
swer, and  the  Placidia  continued  her  course  until 
close  upon  and  too  near  to  clear  the  steamer,  when 
she  altered  her  course  by  suddenly  putting  her 
helm  a-port,  but  almost  at  the  sante  instant  struck 
the  steamer  on  her  starboard  bow,  doing  her  ma- 
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terial  damage.    The  all^ation  then  farther  averred        h42. 
— ^That  a  good  look-out  was  kept  on  hoard  the  *^^<>«^"**^' 
Shannon  at  the  time ;  that  the  steamer  had  three  '^^  Shahicow. 
hrilliant  lights  burning,  one  at  the  mast-head,  and 
one  at  each  of  the  bows ;  that  the  wind  was  blow- 
ing at  the  time  west-south-west,  and  the  brig  had 
the  wind  free,   and   that  the  accident  was  occa- 
sioned by  the  persons  on  board  the  brig. 
The  case  was  argued  by — 

Haggard  and  Robinson^  for  the  owners  of  the 
Placidia. 

Queen's  Advocate  and  Addams^  for  the  owner 
of  the  Shannon. 

Judgment — Dr.  Lushingtan. 
In  this  case  actions  have  been  brought  on  be- 
half of  both  these  vessels ;  in  other  words,  it  is 
averred  on  the  part  of  each  vessel  that  the  col- 
lision was  occasioned  by,  and  that  the  sole  blame 
is  to  be  imputed  to,  the  other.  You,  gentlemen^ 
(addressing  the  Trinity  Masters,)  will  have  to 
decide  the  following  questions : — ^First,  whether 
the  Shannon  was  or  was  not  to  blame ;  secondly, 
whether  any  blame  at  all  is  to  be  imputed  to  the 
Placidia,  against  which  vessel  a  second  action  is 
brought  There  is  also  a  third  question  incidental 
to  this  class  of  cases,  viz.,  whether  the  collision 
was  occasioned  by  inevitable  accident, — in  which 
case,  of  course,  neither  party  is  to  blame,  and 
each  must  bear  its  own  loss.  There  are  not  many 
facts  in  the  case  which  I  think  necessary  to  bring 
to  your  particular  notice,  but  I  feel  bound  to  ob- 
serve that  the  evidence  in  the  cause  is  not  altogether 
of  so  direct  a  character  and  description  that  we 
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184S*  can  arrive  at  a  satisfactory  conclusion,  without  be- 
stowing much  ipvestigation  and  mature  considera- 
tion upon  it.  Our  judgment  must  be  governed 
by  the  result  of  that  investigation ;  and  in  order 
to  be  just  and  true,  the  decision  must  be  conform- 
able to  the  evidence  in  the  case,  that  as  far  as 
possible  those  interested  in  the  cause  and  the  pub- 
lic in  general  may  know  the  grounds  upon  which 
the  case  is  decided.  In  order  to  simplify  the  case, 
I  will  now  direct  your  consideration  to  the  different 
courses  the  two  vessels  were  pursuing,  and  upoa 
this  part  of  the  case  there  is  no  material  difference 
in  the  two  statements.  The  course  of  the  brig  is 
described  to  have  been  south-east  by  east,  the 
wind  blowing  a  fresh  breeze  from  south-west  by 
south.  It  has  been  argued  on  the  behalf  of  the 
Shannon  that  the  brig's  true  course  ought  to  have 
been  east-south-east.  It  has  also  been  represented 
that  there  was  a  difference  of  a  point  or  two  in 
the  quarter  of  the  wind  between  the  real  truth  of 
the  case  and  the  statement  set  up  by  the  Placidia. 
It  is,  however,  an  admitted  fact  upon  both  sides, 
that  the  brig  was  going  free. 

With  regard  to  the  course  of  the  Shannon,  it 
appears  by  the  evidence  and  the  exhibit  annexed 
to  the  allegation,  that  her  course  was  north-west, 
that  she  had  run  up  about  five  miles  above  the 
Nore  Light,  when  the  engines  were  eased,  the 
helm  put  to  starboard,  and  the  head  of  the  vessel 
brought  round  to  the  south,  at  which  time  the 
brig  was  seen  coming  down  the  river  with  the 
wind  free.  Now,  as  the  Shannon  was  proceeding 
up  the  river,  I  presume  that  if  the  two  vessels  had 
continued  their  respective  courses  without  any  al- 
teration on  the  part  of  the  Shannon,  they  would 
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would  have   been    coining  end   on,   and  in   that        isis. 
case  it  would  have  been  the  duty  of  the  Shannon  ^*'*  ^^'"*«'- 
to  go  to  leeward  of  the  brig,  and  the  two  vessels 
to  pass  on  the  larboard  side  of  each  other. 

The  respective  statements  of  the  two  vessels  as 
to  the  courses  they  were  pursuing  being  as  I  have 
stated,  the  whole  question,  in  my  opinion,  subject 
to  your  better  judgment  and  experience,  depends 
upon  this  one  point, — whether  the  steamer  put  her 
helm  to  starboard  before  or  after  seeing  the  brig. 
We  may,  I  think,  lay  out  of  our  consideration  any 
imputation  of  neglect  in  not  keeping  a  good  look- 
out on  board  the  Shannon.  If  the  Shannon  per- 
ceived the  brig  coming  down  the  river  before  she 
had  adopted  these  measures  for  anchoring,  she 
ought,  I  apprehend,  to  have  ported  her  helm 
and  gone  to  the  north  of  the  brig.  If,  on  the 
other  hand,  she  had  already  put  her  helm  to  star- 
board,  and  had  brought  her  head  to  the  south 
before  she  saw  the  Placidia,  and  if  at  this  moment 
her  engines  were  eased,  in  such  case  it  would 
not,  X  conceive,  have  been  a  prudent  measure  for 
her  to  port  her  helm  in  order  to  bring  her 
head  back  again  towards  the  north.  I  have  now 
stated  to  you,  as  clearly  as  I  can,  my  own  notion 
of  what  ought  to  have  been  done.  I  must  now 
proceed  to  call  to  your  attention  the  facts  of  the 
case  as  they  are  disclosed  in  the  evidence,  and  from 
these  facts,  I  again  repeat,  neither  you  nor  I  am  at 
liberty  to  depart. 

What,  then,  was  the  state  of  the  Shannon  when 
she  first  saw  the  Placidia  coming  down  the  river  ? 
With  regard  to  the  evidence  on  this  point,  I  regret 
to  say  that  it  is  not  so  clear  as  I  could  have  wished 
it  to  have  been,  whether  I  look  to  it  in  chief,  or  in 

VOL.   I.  2  I 
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1842.  the  cross  examination  of  the  witnesses.  Higginsoiii 
uih  November,  ^j^^  ^aster  of  the  Shannon,  says,  "  I  ordered  the 
helm  to  be  put  to  starboard,  which  was  done,  and 
the  Shannon's  head  was  thereby  brought  round  to 
the  southward ;  at  this  time  (and  here  rises  the 
great  difficulty)  I  perceived  a  vessel  coming  down 
upon  us  with  the  wind  free,  and  I  went  unto  our 
starboard  paddle-box  to  hail  her,  at  the  same  time 
I  gave  an  order  *  to  stop  our  engines.* "  Now, 
whether  he  meant  that  he  saw  the  brig  after  he 
gave  the  orders  to  starboard  the  helm  and  to  stop 
the  engines,  does  not  clearly  appear.  Upon  the 
sixth  interrogatory  he  again  says,  "  It  was  not  so 
dark  as  to  prevent  the  brig  from  being  seen  until 
after  the  collision.  We  saw  the  brig  for  several 
minutes  before  she  struck  us.  She  was  about  half 
a  mile  off  when  we  first  saw  her.*'  There  is  an 
obvious  discrepancy  in  the  two  statements  of  this 
witness  as  to  the  distance  when  the  Placidia  was 
first  perceived;  but  it  would  be  contrary  to  the 
usual  practice  in  these  cases  to  bind  the  witnesses 
down  to  precise  words,  more  especially  as  re- 
garding distances  at  night,  which  it  is  impossible 
to  state  with  any  certainty  or  precision.  Without 
imputing,  therefore,  to  this  witness  any  intentional 
falsehood  in  his  evidence,  what  is  the  result  of 
this  testimony  as  regards  the  fact  whether  the 
Shannon  had  made  preparations  for  anchoring  or 
not  before  she  first  perceived  the  Placidia?  Why, 
upon  this  point  he  leaves  the  question  undeter- 
mined. He  has  sworn,  it  is  true,  that  the  Shan- 
non,  before  she  saw  the  brig,  was  preparing  to 
anchor,  but  unfortunately  he  does  not  inform  the 
Court  what  means  had  actually  been  taken  for  so 
doing,  or  whether  the  helm  had  actually  been  put 
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to  starboard.     I  will  now  look  to  the  evidence  of       1842. 

.-I  .,  rnv  J  J.  i_  i    14<A  November, 

another  witness.      Ihe  second  mate,  who  was  at  

the  helm  says,  upon  the  sixth  interrogatory,  "  The  "*  h^wm®*- 
night  was  very  dark,  but  not  so  dark  but  what  we 
saw  the  brig  before  she  struck  us.  We  saw  her,  I 
dare  say,  for  five  or  ten  minutes  before  she  came 
on  board  of  us.  The  brig  was,  according  to  my 
judgment,  the  distance  of  a  quarter  of  a  mile  or  a 
little  better  from  the  Shannon  when  she  was  first 
seen."  The  same  observation  which  I  have  al- 
ready made  with  respect  to  the  master's  evidence, 
applies  also  to  the  testimony  of  this  witness,  viz., 
that  he  gives  the  Court  no  clear  or  distinct  in- 
formation as  to  what  preparations  the  Shannon 
had  actually  made  for  anchoring  at  the  time.  As 
far  as  the  evidence  of  those  on  board  the  Shannon 
extends,  the  fact  whether,  at  the  time  when  the 
Placidia  was  first  seen,  the  helm  was  actually 
starboarded  or  not,  is  left  in  doubt.  In  this  un- 
certainty upon  the  point,  I  must  now  therefore 
look  to  those  facts  in  the  case  which  are  distinctly 
proved  and  sworn  to,  and  see  whether  they  afford 
any  elucidation  of  the  difficulty  caused  by  the  want 
of  direct  evidence  upon  the  subject.  Now  it  is 
proved,  beyond  all  possibility  of  doubt,  that  the 
Shannon  carried  three  lights,  and  that  the  light 
on  the  larboard  side  was  a  red  light.  Looking 
to  the  evidence  of  those  on  board  the  brig,  I  find 
this  fact  distinctly  sworn  to,  viz.,  that  a  light  was 
seen,  but  not  a  red  light.  The  question  naturally 
arises,  why  was  not  the  red  light  seen  ?  The  an- 
swer must  obviously  be  in  one  of  two  alternatives, 
— either  that  the  brig  was  greatly  to  the  north  of 
the  steamer,  or  the  head  of  the  Shannon  had 
been  rounded  to  at  the  time,  when  the  brig  first 

2  I  2 
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i«4«.  saw  her.  The  former  of  these  is  most  clearly  dis- 
proved in  the  cause ;  it  therefore  follows  that  the 
Court  must  embrace  the  latter  alternative,  and  as- 
sume that  if  a  light  was  seen  by  the  brig,  but  not  a 
red  light,  the  head  of  the  steamer  must  have  been 
towards  the  south,  in  other  words,  the  helm  was 
Starboarded  when  the  brig  was  first  seen  by  the 
Shannon. 

If  this  be  so,  the  Shannon  is  not  to  blame  for 
any  thing  that  happened  afterwards.  It  is  for  you, 
Gentlemen,  to  say,  first,  whether  you  think  that  I 
have  fiiUy  and  completely  stated  the  points  for 
your  consideration ;  secondly,  you  are  to  determine 
whether  such  view  as  I  have  taken  of  the  hcts  of 
the  caae  is  founded  on  reason,  looking  to  the  ad- 
mitted facts  in  the  case,  with  respect  to  which,  firom 
the  want  of  nautical  skill,  I  can  only  form  a  hum- 
ble conception. 

With  regard  to  the  Placidia,  I  confess  that  I 
see  no  reason  to  impute  any  blame  to  her;  she 
had  a  right  to  presume  that  the  steamer  would  have 
given  way;  and  not  knowing  the  colour  of  the 
light  the  steamer  carried,  she  could  not,  in  the 
darkness  of  the  night,  tell  the  exact  position  of 
the  Shannon,  whether  her  head  was  to  the  north 
or  to  the  south,  so  as  to  have  taken  timely  mea- 
sures to  avoid  her.  She  followed  the  strict  ride  of 
navigation,  and  it  appears  to  me  that  she  pursued 
a  most  proper  course  in  following  that  rule. 

Trinity  Masters—"  We  are  both  of  opinion  that 
the  Shannon  was  not  to  blame  ;  at  the  time  of  the 
accident  she  was  in  the  act  of  anchoring,  and  for 
that  purpose  had  brought  her  head  round  to  the 
south;  nearly  the  whole  of  the  vessel  could  be 
seen  firom  the  Placidia,  but  the  red  light  was  not 
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seen,  and  it  could  not  be  seen  if  the  vessel's  head  ism; 
was  rounded  to  the  south,  because  the  red  light 
would  be  two  points  on  the  lee  bow.  We  are  like- 
wise of  opinion  that  it  was  prudent  in  the  master 
of  the  Shannon  to  anchor  his  vessel,  and  that  the 
place  in  question  was  a  proper  place  for  him  to 
anchor  in,  and  that  he  took  the  proper  measure 
by  putting  his  helm  a-starboard,  and  rounding  to 
against  the  strength  of  the  tide.  With  regard  to 
the  Placidia,  she  was  not  to  blame.  Her  master, 
as  soon  as  he  saw  the  steamer,  took  every  pre* 
caution  which  is  customary,  and  did  all  that  was 
proper  to  be  done  under  the  circumstances. 

"  We  are  therefore  of  opinion  that  the  accident 
arose  from  the  darkness  of  the  night  alone,  and 
that  neither  party  is  to  blame." 

Per  Curiam.— \  dismiss  both  the  actions,  leav- 
ing each  party  to  pay  his  own  costs. 


GAZELLE. — Hurst.  lea  iVowifcr. 


THIS  was  a  cause  of  damage  by  collision,  promoted  Cause  of  da. 
by  the  owners  of  the  brig  Charles  against  his  1125^  in  ^ 
vessel,  her  tackle,  &c.  "'cuSrS' 

The  act  on  petition  set  forth— That  the  brig,  in  the  j^^S^^J^f 
prosecution  of  a  voyage  from  London  to  Yarmouth,  an  iteamcii 
wasproceedingdown  the  river  with  the  ebb  tide,  under  river°4«SSit  * 
single  reefed  topsails,  single  reefed  trysail,  foresail,  ade XuM  keep 
and  fore-topmast  staysail.    That  on  rounding  Black-  ^  ^^  ^"^^ 
wall  Point,  on  the  starboard  tack,  close  hauled,  the     Damage  pro- 
wind  being  south-west  by  west,  the  course  of  the  brig  "^n  the^ound 
was  kept  towards  the  southern  shore,  at  a  rate  of  two  ^i[in**uir^^ 
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1642.        miles  and  a  half  per  hour.    That  while  the  said  hns 

im  December,  '^  ^ 


Tbb  Gazbllx. 


was  in  the  upper  part  of  Bugshy's  Hole,  a  steam 
in  not  rti  vessel's  light  was  perceived  on  the  brig's  larboard 
her  helm,  in  bow ;  that  the  said  steam  vessel  was  coming  up 
thrxrini^  ^  the  river  against  the  tide  with  apparently  her  fuU 
House  reguia-  p^^gj.  ^f  gteam  ou,  taking  a  northerly  course,  and 
rapidly  approaching  in  the  track  of  the  brig, 
whereupon  the  master  of  the  brig  directed  the  man 
at  the  helm  to  put  the  brig's  helm  a-port,  which 
was  immediately  done.  That  the  steamer  was  well 
open  on  the  brig's  larboard  bow,  and  there  was 
no  obstruction  whatever  in  the  reaclu  That  the 
steamer,  although  repeatedly  hailed  by  the  crew  of 
the  brig  to  port  her  helm  and  pass  to  leeward, 
paid  no  attention  to  such  hailing,  although  there 
was  ample  time  and  opportunity  for  her  to  have 
done  so ;  on  the  contrary,  that  the  helm  of  the 
steamer  was  put  hard  a-starboard,  and  the  steamer 
shortly  afterwards  came  with  great  violence,  stem 
on,  into  the  larboard  bow  of  the  brig,  occasioning 
the  damage  in  question. 

On  behalf  of  the  steamer  it  was  alleged,  that 
the  Gazelle  was  on  her  voyage  from  Hijdl  to  Lon- 
don, heavily  laden  with  a  valuable  cargo  and  117 
passengers  on  board.  That  previous  to  her  arrival 
in  Bugsby's  Reach  the  wind  had  veered  to  west- 
north-west,  and  then  again  to  west,  at  which  point 
it  was  blowing  at  the  time  of  the  accident ;  that 
the  steamer  was  proceeding  with  wind  and  tide 
strongly  against  her,  and  in  consequence  thereof 
was  keeping  as  near  to  the  south  shore  as  the  tiers 
of  colliers  lying  at  anchor  close  along  that  shore 
would  permit,  such  being  her  proper  course,  as 
well  on  account  of  the  deeper  water  on  that  shore, 
and  of  its  being  the  usual  channel  for  steamers 
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going  up  the  river  under  such  circumstances,  as  1842. 
also  from  its  leaving  the  river  to  the  northward  ^^^^^- 
two  thirds  open  to  vessels  running  down  with  the 
wind  and  tide  (then  about  half  ebb)  in  their  fa- 
vour. That  all  the  vessels  that  had  passed  the 
said  steamer  from  her  entrance  into  Woolwich 
Reach  had  passed  in  perfect  safety,  and  without 
any  risk  of  collision,  on  her  starboard  side.  That 
the  brig,  when  she  was  first  perceived,  was  pro- 
ceeding down  the  river  at  the  rate  of  about  eight 
knots  an  hour,  with  her  two  topsails,  foresail,  and 
fore  and  aft  mainsail  and  foretopmast  staysail  set, 
and  was  five  or  six  hundred  yards  distant,  about 
a  point  and  a  half  on  the  steamer's  starboard  bow, 
and  in  midchannel.  That  when  within  about  one 
hundred  yards,  the  brig  ported  her  helm  as  if  to 
pass  to  larboard  of  the  steamer,  and  was  immedi- 
ately hailed  by  the  master  and  others  of  the  crew 
on  board  the  steamer  to  put  her  helm  a-starboard. 
That  the  master  at  the  same  moment,  as  the  only 
means  of  avoiding  a  collision,  ordered  the  steamer's 
engines  to  be  stopped  and  the  paddles  to  be  re- 
versed, which  was  accordingly  done.  That  the 
brig,  notwithstanding,  persisted  in  keeping  her 
altered  course,  and  struck  the  starboard  side  of 
the  steamer's  cutwater,  &c.,  &c.  That  a  good 
look-out  was  kept  on  board  the  steamer,  and  the 
accident  was  occasioned  by  the  fault  of  the  brig  in 
not  keeping  the  midchannel,  which  was  the  pro- 
per course,  and  if  she  had  so  done,  the  collision 
would  have  been  avoided,  &c.,  &c. 

The  case  was  argued  before  Trinity  Masters  by— 

Haggard  and  Jenner^  for  the  owners   of  the 
Charles. 
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1S4C.  Addams  and  Harding^  for  the  Gazelle. 

IM  December. 

Tarn  Gazkixs.  JUDGMENT — Dr.  Lfishington. 

Gentlemen,  in  directing  your  attention  to  those 
fSeicts  of  the  case  which  are  material  to  the  que^ 
tion  which  you  will  have  to  determine,  I  must  in 
so  doing  notice  an  ohservation  which  has  heen 
much  pressed  in  the  argument  hy  the  counsel  for 
the  Gazelle,  viz.,  that  the  decision  in  this  case 
must  he  strictly  foimded  upon  the  evidence  in  the 
cause,  and  that  you  are  not  at  liberty  to  travel  out 
of  that  evidence  in  forming  your  opinion  upon  the 
points  which  will  be  submitted  to  your  considera- 
tion in  the  present  instance. 

Now  I  entirely  concur  in  the  propriety  of  this 
observation,  so  far  as  it  is  confined  to  the  evidence 
upon  the  facts  of  the  case ;  at  the  same  time,  I 
utterly  deny  the  applicability  of  the  argument,  if  it 
is  intended  to  control  your  judgment  by  the  affida- 
vits of  witnesses  in  the  cause,  with  respect  to  matters 
of  mere  nautical  practice  and  experience.  Upon  these 
points  it  is  my  duty  to  inform  you  that  you  must 
be  guided  solely  and  entirely  by  your  own  science 
and  knowledge,  and  not  by  the  opinion  of  other 
nautical  persons,  however  respectable  or  numerous 
such  witnesses  may  be,  swearing  to  a  belief  that 
this  or  that  particular  course  was  the  proper  course 
to  have  been  adopted.  If  this  were  not  so,  your 
attendance  in  this  Court  would  be  almost  nugatory, 
and  in  the  great  majority  of  cases  that  might  occur 
it  would  be  impossible  for  the  Court  to  arrive  at 
any  certain  or  satisfactory  determination.  Having 
stated  thus  much  with  respect  to  the  observation 
in  question,  I  must  now  request  your  attention  to 
the  following  statement  of  facts  as  they  are  dis- 
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closed  in  the  respective  pleadings,  and  in  the  evi-        i84«. 

dence  before  the  Court.     (The  learned  Judge  here  -' 

adverted  at  some  length  to  the  facts  of  the  case,  ^"'  <s^a»ll*, 
and  observed :) — Upon  this  statement  of  facts, 
the  question  to  be  decided,  it  appears  to  me,  re- 
solves itself  into  this  one  point, — was  it,  or  was  it 
not,  the  duty  of  the  master  of  the  Gazelle  to  have 
ported  his  helm  when  he  first  perceived  the  ap- 
proach of  the  other  vessel  as  stated  ?  As  far  as  I 
am  capable  of  forming  an  opinion  upon  these  mat- 
ters, it  seems  clear  to  my  mind  that  if  the  helm  of 
the  Gazelle  had  been  ported  in  the  first  instance, 
the  collision  in  question  would  never  have  occurred. 
It  seems,  moreover,  probable,  in  my  view  of  the 
subject,  that  the  accident  might  have  been  avoided 
if,  even  after  the  period  when  he  had  perceived 
that  the  helm  of  the  Charles  was  put  to  port,  the 
master  of  the  Gazelle  had  also  ported  the  helm  of 
his  own  vessel  instead  of  reversing  the  engines. 
The  ground  upon  which  the  master  of  the  Gazelle 
relies  in  his  justification  in  not  having  adopted 
this  course  in  the  present  instance  is  in  substance 
this :— that  it  was  not  his  duty  to  have  done  so 
under  the  circumstances  of  the  case ;  or  in  other 
words,  that  the  Charles  was  out  of  her  proper 
course ;  that  she  ought  to  have  kept  the  midchannel, 
and  that  the  steamer  was  following  the  established 
rule  of  navigation  in  keeping  as  she  did  to  the 
southern  or  Kentish  side  of  the  river.  It  will  be 
for  you.  Gentlemen,  to  determine  how  far  the  usage 
or  rule  in  question  is  a  rule  of  universal  applica- 
tion, or  how  far  it  ought  to  have  been  superseded 
upon  the  present  occasion  by  the  general  rule  laid 
down  by  the  board  of  the  Trinity  House,  that 
vessels  approaching  each  other,  as  these  two  ves- 
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1842.  scls  were,  upon  opposite  courses,  should  pass  each 
other  on  the  larboard  side.  This  is  the  rule  of 
navigation  which  has  been  laid  down  by  authority 
for  the  regulation  of  ordinary  cases  of  this  kind, 
and  which,  in  order  to  secure  its  efficiency  as 
a  guide,  must,  I  apprehend,  be  a  rule  of  almost 
universal  application.  I  am  by  no  means  prepared 
to  deny  that  there  may  exist  so  peculiar  a  combina- 
tion of  circumstances  as  to  render  the  adoption  of 
this  rule  no  longer  fitting  or  expedient.  These 
circumstances,  however,  should  be  of  a  strong  and 
stringent  nature  ;  because  it  is  obvious  that  if  every 
man  is  to  engraft  upon  it  his  own  exceptions,  ac- 
cording to  his  own  views  of  convenience  or  advan- 
tage, the  rule  would  soon  degenerate  into  no  rule 
at  all.  It  has  been  suggested  in  the  argument, 
that  the  master  of  the  Charles  was  not  on  deck  at 
the  time  of  the  collision,  and  that  the  accident  was 
mainly  caused  by  the  confusion  and  want  of  proper 
management  which  prevailed  on  board  that  vessel  in 
consequence.  Looking  to  the  evidence  before  the 
Court,  I  must  say.  Gentlemen,  that  I  can  find  no 
sufficient  proof  to  establish  the  averment  in  ques- 
tion. The  proof  which  has  been  relied  on  in  its 
support  is  confined  to  the  declaration  of  the  witness 
Brown,  against  which  must  be  placed  the  testimony 
of  the  master  himself,  and  of  six  other  vdtnesses,  all 
confirming  that  the  master  was  on  deck.  As  far, 
therefore,  as  this  circumstance  has  any  bearing 
upon  the  case,  it  must,  I  think,  be  held  as  proved 
that  the  master  was  on  deck.  There  is  also  one 
point  which  I  feel  bound  to  notice,  as  it  has  been 
pressed  in  argument  with  the  view  of  influencing 
your  decision,  viz.,  that  great  neglect  and  confusion 
prevailed  on  board  the  Charles  at  the  time  of  the 
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collision.  Now  I  must  here  say,  that  without  giv-  isis. 
ing  my  opmion  as  to  which  vessel  was  to  blame,  1 
am  not  in  any  degree  satisfied  that  such  neglect 
is  established  in  the  case.  It  must  be  remem- 
bered, that  in  accidents  of  this  description  much 
confusion  must  almost  necessarily  prevail  at  the 
time,  and  it  would  be  unjust  to  hold  the  parties 
bound  by  the  opinion  which  persons  may  subse- 
quently form,  that  another  and  a  better  course 
might  have  been  resorted  to.  With  these  ob- 
servations. Gentlemen,  I  will  now  leave  the  case 
in  your  hands,  and  you  will  have  the  goodness  to  give 
me  your  opinion  whether  you  think  that  the  Charles 
was  to  blame  in  the  course  she  followed  in  putting 
her  helm  to  port,  or  whether  the  Gazelle  was  to 
blame  in  adopting  the  measure  she  pursued  in  not 
porting  her  helm  when  she  first  discovered  the 
Charles  approaching  towards  her. 

The  Trinity  Masters  were  of  opinion  that  the 
Charles  did  right  in  keeping  close  to  the  collier 
section,  and  that  the  Gazelle  was  to  blame  in  not 
porting  her  helm. 

Damage  pronounced  for  with  costs. 


THE    BEULAH.  ^m  Decemher. 

JN  this  case  the  Court  was  moved  to  decree  an  Apportionment 
apportionment  of  a  salvage  award  amongst  the  awanL**^ 

owners,  master  and  crew  of  the  steam  tug  Copeland, 

for  services  rendered  to  the  vessel  the  Beulah. 
It  appeared  that  the   sum  of  £500  had  been 


478  CASES  DETERMINED  IN 

1849.  awarded  by  the  Court  for  the  service  in  qae8ti0n9 
20th  December.  ^^^  ^j^.^  ^^^  ^^  ^^^^  apportioned  by  the  ship. 
ThsBkulab.  Qy^^^f  company,  to  which  the  steam-tog  be- 
longed,  according  to  a  scale  of  distribution  laid 
down  and  adopted  by  the  company  in  such  cases. 
By  this  scale,  the  company  (as  the  owners  of  the 
Copeland),  took  to  themselves  £415;  the  master 
received  £41  13^.  6d. ;  the  engineer,  £2  per  cent 
poundage  besides  his  distribution  share  ;  and  the 
stokers  and  common  seamen  £4  15s»  3d.  per  man. 
An  act  on  petition  was  given  in  on  behalf  of  four 
of  the  seamen,  praying  the  Court  to  make  a  more 
equitable  allotment 

The  Court  decreed  the  following  apportionment 

£415     0    5     the  owners. 
8     the  master. 
4^first  mate  and 
4  J      engineer. 
10     second  mate. 

10  three  seamen. 

11  one  apprentice  boy. 


THE  FRIENDS.     Ollman. 

Case  of  collision  'J^HIS  was  a  casc  of  collisiou  promoted  by  the 
Thamd.— Case         General   Steam  Navigation   Company  against 
S^MMters.  *^®  schooner  the  Friends,  &c.,  &c. 
v^  pro-  The  act  on  petition  in  substance  pleaded.  That 

a  light  vftsd  about  7  P.M.  of  the  27th  of  October,  the  steam  ves- 
river^wltiTui?^  sel  was  proceeding  up  Half-way  Reach,  and  was  just 
rhrtu"thride?f  ^^^^^  **^®  Half-way  House  between  Gravesend  and 
the  river.-       London,  being  at  the  time  on  the  Kentish  side  of 
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the  river,  and  distant  therefrom  about  one  third  of        isis. 
the  width  of  the  river,  the  night  being^  dark,   and  Thb  Frunos. 
the  ebb-tide  running,  with  the  wind  blowing  strong  Custom  of  river 

/•  ,,  ^°  .        ,  -         °-  ^    pleaded,  that  a 

trom  tne  west.     1  hat  at  such  time  the  schooner  light  vessel 
Friends  was  observed  coming  down  the  river  just  cumsten^''" 
open  on  the  starboard  bow  of  the  steamer,  and  dis-  jJSihan^^  ind 
tant  therefrom  about  a  quarter  of  a  mile,  which  was  *  ^^^^  steamer 
as  far  as  a  vessel  having  no  light  hoisted  could  uie  river"4^^st 
have  been  seen  in  the  darkness  of  the  night.    That  ILol' kle?to 
the  steamer  had  a  good  look  out,  and  had  two  ^J*  •?"*''?™  °' 

,,  °  ,'  Kentish  side.— 

nghts  hoisted,  one  very  large,  with  two  burners  at  Defence,  that  the 
the  mast  head,  which  could  be  seen  at  the  distance  pa^^rom  the 
of  a  mile  at  least,  and  the  other,  which  was  a  J[]j^' -J^  ^o7** 
smaller  light,  under  the  ship's  head.     That  upon  porting  her  helm 

at  the  time  the 

perceiving  the  schooner,  the  helm  of  the  steamer  coUision  took 
was  immediately  put  to  starboard,  and  the  schooner  tei^HoL**^ 
still  continuing  to  bear  down  upon  the  steamer,  was  "^^^^***^ 
still  kept  a-starboard  for  the  purpose  of  bringing  «gain«t  di». 
the  steamer  as  near  the   shore  as  possible,  and  costs.  ^* 
thereby   avoiding  a    collision.      That    upon    the 
schooner  coming   within  hail,    the    pilot    of   the 
steamer  hailed  the  crew  of  the  schooner  to  put 
her  helm  up,  but  this  direction  was  not  complied 
with,  and  the  engines  of  the  steamer  were  there- 
upon stopped,  and  in   consequence  of  her  helm 
being  arstarboard,   the   steamer  got   so  near  the 
shore  that  she  went  aground.     That  the  helm  of 
the  steamer  was  then  ported,   but   that  in  con- 
sequence of  the  steamer  having  taken  the  ground, 
it  had  no  effect,  and  the  schooner  then  struck  the 
steamer  amidship  abaft  the  starboard  paddle-box, 
and  doing  the  damage  in  question,  &c.,  &c. 

On  behalf  of  the  Friends  it  was  pleaded :  That 
the  wind  was  to  west  and  by  south,  and  the  night 
starlight,  and  that  the  schooner  was  at  the  time 
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1848.  proceeding  down  the  river  in  ballast  for  Erith. 
The  Fribhds.  That  she  wfis  under  her  foresail,  topsail^  top  gal- 
lant  sail,  foretopmast  stay  sail^  and  mainsail,  and 
with  all  hands  on  deck,  keeping  a  good  look-out ; 
her  course  was  southward  of  the  midchannel,  the 
tide  having  recently  turned  and  running  down. 
That  when  the  lights  of  the  steamer  were  first  per- 
ceived  from  their  position,  they  showed  that  the 
steamer^s  head  was  inclined  to  the  northward.  That 
as  the  steamer  rounded  the  point  above  Half-way 
House,  she  opened  upon  the  schooner's  larboard 
bow,  the  vessels  then  being  at  the  distance  of  about 
a  quarter  of  a  mile  from  each  other.  That  the 
schooner^s  course  was  thereupon  slightly  altered  by 
steering  her  more  towards  the  south  shore,  and 
upon  rounding  the  point  the  steamer's  course,  which 
had  before  been  to  the  northward,  was  suddenly 
altered  by  putting  the  helm  a-starboard,  upon 
which  the  helm  of  the  schooner  was  put  still  more 
a-port,  so  that  she  approached  within  a  very  short 
distance  of  the  south  shore,  her  course  having  pre- 
viously been  between  the  south  shore  and  the  mid- 
channel.  That  the  steamer  was  repeatedly  hailed 
to  port  her  helm,  and  some  person  on  board  the 
steamer  called  out  to  the  schooner  in  reply  to  star- 
board  her  helm.  That  in  order  to  lighten  the  force 
of  the  collision,  but  when  the  respective  vessels 
were  too  near  to  avoid  a  collision,  the  helm  of  the 
schooner  was  put  a-starboard,  and  the  peak  halyards 
and  the  main  sheet  were  let  go,  and  immediately 
afterwards  the  steamer  ran  into  the  schooner,  the 
funnel  chain  of  the  former  catching  the  bowsprit  of 
the  latter,  carrying  away  the  schooner's  cutwater 
and  apron,  and  doing  her  other  considerable  da- 
mage.     The  schooner,   in  porting  her  helm  and 
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steering  towards  the  south  shore,  acted  in  compli-  i842. 
ance  with  the  instructions  of  the  elder  brethren  of  Th«  Fwends. 
the  Trinity  House,  that  when  there  is  risk  of  a 
collision,  vessels  should  pass  each  other  on  the  lar- 
board side,  and  that  the  accident  was  solely  and  en- 
tirely occasioned  by  the  fault  and  misconduct  of 
the  persons  on  board  the  steamer,  &c,,  &c.  The 
case  was  heard  before  Trinity  Masters,  and  was  ar- 
gued by 

Addams  and  Robinson  for  the  steam  vesseL 

Queen's  Advocate  and  Haggard  for  the  schooner 
Friends. 

Judgment — Dr.  Liishington. 
The  learned  judge  having  adverted  to  the  facts 
of  the  case,  proceeded  to  observe  to  the  follow- 
ing effect : — "  Upon  the  facts  of  the  case,  as  stated, 
there  is  no  material  contradiction  or  dispute  in  the 
present  instance.  One  point  of  difference  between 
the  two  parties  is  as  to  the  exact  locality,  and 
even  this  is  very  slight.  There  is  also  a  trifling 
difference  as  to  the  direction  of  the  wind.  The 
evidence  for  the  Menai  makes  it  to  have  blown 
from  the  west,  whilst  the  witnesses  for  the  Friends 
assert  that  it  was  west  by  south.  The  only  other 
point  in  controversy  is  as  to  the  position  of  the 
steamer  when  she  was  first  descried  by  the 
Friends.  It  is  represented  in  the  reply  to  the  act 
on  petition  in  these  words : — *  That  lights  were  ob- 
served in  the  Half-way  Reach,  the  position  of  which 
shewed  that  the  steamer^s  head  was  inclined  to  the 
northward,  and  as  she  rounded  the  point,  they 
opened  on  the  schooner's  larboard  bow.'  This 
statement  is  denied  on  the  other  side,  and  it  is 
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1842.  averred  in  contradiction,  that  *  the  steamer,  to  avoid 
Ths  Fuxmds.  the  tide,  was  steering  towards  the  said  point,  on 
the  south  side  of  the  river,  and  that  at  the  time  the 
schooner  ran  into  her,  the  steamer  had  not  romided 
the  point,  hut  was  aground  hetween  the  point  and 
the  Half-way  House/  These  are  the  controverted 
facts  in  the  case,  and  it  is  ohvious  that  they  cannot 
materially  affect  the  conclusion  of  the  cause,  because 
it  is  clear  that  the  two  vessels  were  so  far  approach- 
ing each  other  in  a  direct  line,  that  it  was  the  duty 
of  each  to  take  proper  measures  to  avoid  a  collision. 
In  my  judgment,  then,  the  true  question  comes  to 
this — whether,  under  the  circumstances  disclosed, 
the  Menai  did  right  or  wrong  in  starboarding  her 
helm  ?  and  this  question,  I  think,  is  not  altered  by 
the  difference  in  the  respective  statements  to  which 
I  have  adverted. 

"  Let  us  now  look  to  the  rules  prescribed  by  the 
board  of  the  Trinity  House  for  the  guidance  of 
vessels,  and  in  applying  these  rules,  in  order  to  do 
perfect  justice  to  the  Menai,  I  will  assume  that  the 
wind  blew  from  the  west.  What  then  are  the  rules 
in  question  ?  Secondly,  what  their  applicability  ? 
Finally,  how  far  do  the  circumstances  of  the  case 
constitute  an  exception  to  the  application  of  these 
rules  in  the  present  case  ?  Now  the  document  that 
I  hold  in  my  hand  (the  Trinity  House  regulations) 
first  states  certain  recognised  rules  which  have  long 
prevailed.  It  does  not  purport  to  enact  them,  but 
to  state  them  as  established  rules ;  secondly,  it 
states  what  ought  to  be  considered  in  regard  to  the 
power  and  condition  of  steamers  ;  and  it  then  pur- 
ports to  provide  rules  for  cases  when  steamers  are 
meeting  other  steamers  and  sailing  vessels  going 
large.     As  it  is  very  important  to  understand  the 
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whole  substance  of  this  document,  I  will  read  the  isis. 
very  words  in  which  it  is  drawn  up.  It  commences  Tbi  FmimM. 
by  reciting,  that  *  Whereas  the  recognised  rule  for 
sailing  vessels  is,  that  those  having  the  wind  fan: 
shall  give  way  to  those  on  a  wind ;  that  when  both 
are  going  by  the  wind,  the  vessel  on  the  starboard 
tack  shall  keep  the  wind,  and  the  one  on  the  lar- 
board tack  bear  up,  thereby  passing  each  other  on 
the  larboard  hand ;  that  when  both  vessels  shall 
have  the  wind  large  or  arbeam  and  meet,  they  shall 
pass  each  other  in  the  same  way  on  the  lai*board 
hand ;  to  effect  which  two  last-mentioned  objects,  the 
helm  must  be  put  to  port/' 

"  It  is  to  be  noticed  that  the  paragraphs  to  which 
I  have  thus  far  referred,  provide  only  for  the  cases 
of  two  sailing  vessels  meeting  each  other,  and  if  this 
was  not  a  case  where  one  of  the  vessels  was  a  steamer, 
taking  the  wind  to  be  either  from  the  west  or  the 
south-west,  the  schooner  Friends  would  have  had  the 
wind  free,  and  the  Menai,  supposing  she  had  been  a 
sailing  vessel,  would  have  been  closehauled.  But 
the  Menai  was  a  steamer ;  in  what  light,  then,  are 
we  to  consider  her  in  relation  to  the  wind  and  her 
course  of  sailing  ?  The  answer  is  supplied  by  the  pa- 
ragraph that  immediately  follows  : — ^  And  as  steam 
vessels  may  be  considered  in  the  light  of  vessels  navi- 
gating with  a  fair  wind,  and  should  give  way  to  sail- 
ing vessels  on  a  wind  on  either  tack,  it  becomes  only 
necessary  to  provide  a  rule  for  their  observance  when 
meeting  other  steamers,  or  sailing  vessels  going 
large.*  If  the  document  had  stopped  here,  I  should 
have  said  that  it  established  this,  *  that  a  steam- 
vessel  was  always  to  be  considered  as  a  vessel  navi- 
gating with  a  fair  wind,'  and  this  point  being  taken 
in  conjunction  with  the  previous  paragraph,  which 

VOL.  I.  2  k 
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1842.        states,  that  when  two  vessels  have  the  wind  large,  and 
The  Fwends.    meet,  each  vessel  is  to  pass  on  the  larboard  hand,  it 
would,  without  doubt,  have  led  in  the  present  case 
to  the  conclusion,  that  theMenai,  in  putting  her  helm 
a-starboard,  had  acted,  not  perhaps  in  violation  of  a 
direct  rule,  but  of  a  fair  inference  to  be  drawn  from  the 
Trinity  House  regulations.     But  the  document  does 
not  stop  here :  it  goes  on  to  define  the  rule  for  steam- 
ers meeting  other  steamers,  and  vessels  going  large ; 
and  looking  at  the  rule  itself,  I  am  bound  to  say  that 
it  does  not  precisely  carry  out  the  intention  for  which 
it  purports  to  be  framed.     It  is  drawn  up  in  these 
words : — *  When  steam  vessels  on  diflferent  courses 
must  unavoidably  or  necessarily  cross  so  near  that 
by  continuing  their  respective  courses  there  would 
be  a  risk  of  coming  in  collision,  each  vessel  shall  put 
her  helm  to  port,  so  as  always  to  pass  on  the  larboard 
side  of  each  other/     This  paragraph,  it  is  obvious, 
is  exclusively  confined  to  the  case  of  steam  vesseb 
meeting  each  other  on  diflcrent  courses,  and  conse- 
quently it  does  not  apply  to  the  present  case.     Then 
follow  these  words: — *  A  steam  vessel  passing  another 
in  a  narrow  channel,  must  always  leave  the  vessel  she 
is  passing  on  the  larboard  hand.'     Mark  the  expres- 
sion, another  vessel^  not  other  vessels.     Now  giving 
a  strict  and  legal  construction  to  the  words  of  these 
two  paragraphs,  I  cannot  in  my  judicial  conscience 
say  that  they  provide  for  the  case  which  they  purport 
to  embrace,  viz.,  the  case  of  steam  vessels  meeting 
other  sailing  vessels  going  large.     Consequently,  if 
taken  per  se^  I  should  be  bound  to  hold  that  they 
would  not  in  strictness  apply  to  the  circumstances  of 
the  particular  case  under  consideration.     But  it  does 
not  appear  to  me  that  I  should  be  justified  in  so 
limiting  the  interpretation  of  the  paragraphs.    I 
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must  consider  them  in  reference  with  what  has  gone  i842. 
before  ;  and  connecting  them  with  the  paragraphs  Tuk  FaisNPs. 
to  which  I  have  already  adverted,  I  may  fairly  say, 
that  by  inevitable  inference,  the  present  case  is  suffi- 
ciently brought  within  their  effect :  for  when  I  am 
told  that  two  vessels,  both  going  free,  are  to  pass 
each  other  on  the  larboard  hand,  and  am  also  told 
that  steamers  are  always  to  be  considered  as  vessels 
going  free,  it  necessarily  follows,  that  the  circum- 
stances of  this  particular  case  are  within  the  scope 
and  meaning  of  the  two  paragraphs,  I  think,  there- 
fore, that  unless  some  exception  is  to  be  engrafted 
upon  these  rides,  the  rule  does  apply,  and  that  the 
Menai  was  prima  facie  to  blame  in  putting  her  helm 
to  starboard.  It  must  next  be  considered  whether 
the  rule  is  susceptible  of  any  exception  at  all,  and 
if  so,  whether  the  circumstances  stated  on  behalf  of 
the  Menai  furnish  a  fair  exception  in  the  present 
instance.  Now  I  am  certainly  of  opinion  that  there 
may  be,  and  indeed  must  be,  exceptions,  and  this 
is  apparent  to  common  sense,  as  in  the  case  of  a 
vessel  going  so  near  to  a  rock  or  a  shoal  of  sand, 
that  if  she  followed  the  rule,  she  would  inevitably 
become  a  wreck  :  no  person  would  say  the  rule  was 
to  prevail  over  the  still  higher  consideration  of  the 
preservation  of  property  or  of  human  life.  The 
question  then  arises,  whether  the  case  furnishes  a 
fair  exception  to  the  rule  or  not  ?  I  will  state  what 
the  exception  contended  for  is.  It  is  very  well 
stated  in  the  affidavit  of  Knight,  the  licensed  Trinity 
pilot.  He  says,  *  It  is  the  invariable  rule  and  prac- 
tice adopted  by  all  classes  of  vessels  navigating  rivers, 
to  take  every  advantage  of  the  tide  which  the  local- 
ities of  such  rivers  may  afford  :  that  in  conformity 
with  such  rule  and  practice,  vessels  going  with  the 

2k  a 
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1842.        tide  down  the  river  Thames,  keep  in  midchannel 
The  Frikhmu   for  the  purpose  of  getting  the  benefit  of  the  tide, 
and  vessels  coming  up  the  said  river  against  the 
tide,  keep  as  near  as  may  be  to  one  or  other  of  the 
shores,  and  when  so  coming  up  the  river  in  Half-way 
Reach,  by  reason  of  the  ebb  tide  then  setting  towards 
the  north  or  Essex  shore,  keep  on  the  south  or 
Kentish  side,   for  the  purpose  of  avoiding  as  much 
as  possible  the  strength  of  the  tide.'     Upon  what 
considerations  then  is  the  exception  founded?    Upon 
two,  and  two  only — ^first,  on  alleged  usage  or  custom 
in  the  river  Thames;    secondly,  the  convenience 
which  is  stated  to  result  to  all  classes  of  vessels 
navigating  up  or  down  the  river  by  continuing  to 
follow  that  usage,  although  it  be  in  opposition  to  the 
rules  and  directions  of  the  Trinity  House.     It  will 
be  for  you,  gentlemen,  to  determine  whether  the 
convenience  of  this  asserted  custom  furnishes  a  satis- 
factory  exception  to  the  application  of  your  own  rules 
upon  the  present  occasion.    I  cannot  pretend  to  form 
an  accurate  judgment  either  as  to  the  extent  of  the 
custom  itself,  or  the  advantage  or  convenience  to  be 
derived  from  it.    Upon  these  points  I  must  be  guided 
by  your  professional  skill  and  experience.    All  I  can 
say  is  this — ^if  you  are  about  to  make  an  exception 
to  your  own  rules,  an  exception  which  is  not  to  be  ex- 
tracted  from  any  thing  to  be  found  in  the  rules  them- 
selves, but  to  be  founded  upon  the  reasons  which  have 
been  alleged,  for  the  sake  of  the  safe  navigation  of  the 
river  Thames,  and  the  great  interests  which  are  daily 
and  hourly  there  at  stake,  let  your  exception  be  clear, 
definite,  and  intelligible,  in  order  that  it  may  at  the 
first  glance  be  known  to  the  mercantile  and  maritime 
world.    If  instead  of  a  clear  and  direct  rule,  there  is 
to  be  any  exception,  let  it  be  as  distinct  and  definite 
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as  the  rule  itself:  uuless  it  be  so,  it  is  obvious  that  ib42. 
persons  in  all  cases  will  endeavour  to  form  exceptions  The  Fubnds. 
for  themselves,  and  instead  of  certainty,  we  shall 
have  uncertainty,  instead  of  security,  we  shall  have 
danger.  As  the  question  to  be  decided  is  of  such 
great  importance,  I  request  you  to  take  it  into  your 
serious  consideration,  and  to  give  me  the  benefit  of 
your  opinion  upon  the  next  Court  day.'* 

Upon  the  subsequent  Court  day,  Jan.  24th,  the 
Trinity  Masters  having  delivered  their  opinion  that 
the  Menai  was  to  blame,  and  that  the  schooner 
Friends  pursued  the  proper  rules  of  navigation,  the 
Court  pronounced  against  the  claim  of  the  Menai, 
and  dismissed  the  other  parties  with  their  costs. 
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TRINITY    HOUSE    REGULATIONS 


REFERRED   TO    IN    THE   JUDGMENT   OF   THE    COURT. 


NAVIGATION    OF    STEAM    VESSELS. 

Trinity  Housb,  London, 
30tb  October,  1840. 

The  attention  of  this  corporation  having  been  di- 
rected to  the  numerous,  severe,  and  in  some  in- 
stances fatal  accidents,  which  have  resulted  from 
the  collision  of  vessels  navigated  by  steam  ;  and  it 
appearing  to  be  indispensably  necessary,  in  order  to 
guard  against  the  recurrence  of  similar  calamities, 
that  a  regulation  should  be  established  for  the 
guidance  and  government  of  persons  entrusted  with 
the  charge  of  such  vessels ;  and, 

Whereas  the  recognised  rule  for  sailing  vessels 
is,  that  those  having  the  wind  fair,  shall  give  way 
to  those  on  a  wind  : — 

That  w^hen  both  are  going  by  the  wind,  the  ves- 
sel  on  the  starboard  tack  shall  keep  her  wind,  and 
the  one  on  the  larboard  tack  bear  up,  thereby  pass- 
ing each  other  on  the  larboard  hand : — 

That  when  both  vessels  have  the  wind  large  or 
a-beam,  and  meet,  they  shall  pass  each  other  in  the 
same  way  on  the  larboard  hand,  to  effect  w  hich  two 
last  mentioned  objects  the  helm  must  be  put  to 
port : — 

And  as  steam  vessels  may  be  considered  in  the 
light  of  vessels  navigating  with  a  fair  wind,  and 
should  give  way  to  sailing  vessels   on   a  wind  on 
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either  tack,  it  becomes  only  necessary  to  provide  a 
rule  for  their  observance,  when  meeting  other 
steamers  or  sailing  vessels  going  large. 

Under  these  considerations,  and  with  the  object 
before  stated,  this  board  has  deemed  it  right  to 
frame  and  promulgate  the  following  rule,  which,  on 
communication  with  the  Lords  Commissioners  of 
the  Admiralty,  the  elder  brethren  find  has  been 
already  adopted  in  respect  of  steam  vessels  in  her 
Majest/s  service,  and  they  desire  earnestly  to  im- 
press upon  the  minds  of  all  persons  having  charge 
of  steam  vessels,  the  propriety  and  urgent  necessity 
of  a  strict  adherence  thereto,  viz, 

RULE. 

When  STEAM  vessels  on  different  courses  must 
unavoidably  or  necessarily  cross  so  near  that  by 
continuing  their  respective  courses  there  would  be 
a  risk  of  coming  in  collision,  each  vessel  shall  put 
her  HELM  TO  PORT,  so  as  always  to  pass  on  the 
LARBOARD  side  ofeach  other. 

A  STEAM  VESSEL  passing  another  in  a  narrow 
channel,  must  always  leave  the  vessel  she  is  passing 
071  the  LARBOARD  hand. 

By  Order, 

J.  HERBERT,  Secretary. 
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ambassador  or  minister  of  the  country  to  which 
the  vessel  belongs,  148.     (Vide  Practice,) 

3.  Power  of  the  Court  extended  by  3  &  4  Vict.  c.  65. 

s.  5.  in  cases  of  salvage  awards  made  by  magis- 
trates or  the  commissioners  of  the  Cinque  Ports, 
268, 

4.  Ancient  jurisdiction  restored  by  sect.  6.  of  the  same 

statute  with  respect  to  claims  of  material  men  for 
necessaries  furnished  to  foreign  ships,  293. 
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AFFIDAVITS. 

Affidavits  sworn  before  MMters  Extraordinary  in 
Chancery  must  contain,  in  the  jurat,  the  insertion 
of  the  place  where  they  have  been  sworn.  Objec- 
tion to  certain  affidavits  in  which  this  insertion  bad 
been  omitted  sustained,  174. 
APPEAL. 

1.  In  appeals  from  magistrates'  awards  in  cases  of  salv- 

age, parties  desirous  of  bringing  under  the  considera- 
tion of  the  Court  facts  which  did  not  appear  in  the 
proceedings  before  the  magistrates,  may  plead 
such  facU  in  an  act  CD  petition,  but  this  step  will 
be  taken  at  the  imminent  peril  of  costs,  if  sach 
further  evidence  shall  ultimately  appear  to  have 
been  introduced  without  sufficient  cause,  21.  323. 

2.  Parties  so  pleading  are  bound  to  set  forth  the  whole 

of  such  facts  in  their  act  on  petition,  S22. 

APPEARANCE. 

Appearances  in  the  Court  of  Admiralty  originally  the 
same  as  in  the  ecclesiastical  courts. — The  rules  of 
the  Court  relaxed  for  the  convenience  of  prac- 
titioners, and  proctors  permitted  to  appear  for 
parties  suing  without  exhibiting  a  proxy. — It  is 
incumbent  upon  a  proctor,  when  he  does  so  appear, 
that  he  should  have  a  justifiable  ground  for  believing 
that  the  party  for  whom  he  appears  has  a  bond  fidt 
interest  in  the  cause. — He  is  also  bound,  when  re- 
quired by  the  Court,  to  state  specifically  to  the 
Court  the  names  of  the  whole  of  the  parties  for 
whom  he  appears,  SS7. 

(Vide  Practice.     Costs,     Proctor,) 

APPORTIONMENT,  68.  172.  182.      (Vide  Salvage.    Dis- 
tribution.) 

APPRAISEMENT. 

In  cases  of  salvage,  the  Court  is  disposed  to  discourage 
the  taking  out  a  commission  of  appraisement.— 
When  the  value  of  the  vessel  is  disputed,  and  a 
commission  of  appraisement  is  taken  out,  unless 
there  be  a  great  disparity  between  the  value  stated 
by  the  owners  and  the  actual  value,  the  party 
taking  out  the  commission  will  be  liable  to  the 
costs  of  the  appraisement,  328. 
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ATTACHMENT, 

Decreed  against  a  harbour-master  for  carrying  away, 
for  nonpayment  of  harbour  dues,  portions  of  the 
I'igging  of  a  ship  whilst  in  the  custody  of  the  of- 
ficer of  the  Court,  179. 

B. 
BAIL. 

1.  Liability  of  bail  in  the  Court  of  Admiralty  is  founded 

upon  the  personal  responsibility  of  the  owner  of 
the  vessel  for  which  the  bail  is  given,  161. 

2.  The  sureties  are   only  bound  to  the  extent  of  the 

obligation  expressed  in  their  bond,  but  not  beyond 
its  plain  and  obvious  meaning. 

3.  Any  departure  from  the  original  agreement  between 
•   the  principal  and  the  obligee,  without  the  privity 

and  sanction  of  the  sureties,  will  cancel   the  lia- 
bility of  the  sureties  ;  once  discharged,  the  obliga- 
tion can  never  be  revived  in  its  former  shape  against 
the  sureties,  188. 
BOTTOMRY. 

1.  The  fact  of  a  lien  on  the  ship,  existing  by  the  law  of 

the  country  in  which  the  bond  is  given,  is  an  im- 
portant ingredient,  and  furnishes  a  presumption  in 
favour  of  bottomry  and  against  personal  credit,  8. 

2.  Not  incumbent  upon  a  foreign  merchant  advancing 

money  upon  bottomry  for  the  repairs  of  a  vessel, 
to  calculate  the  expediency  of  such  repairs,  10. 

3.  Bond  granted  by  the  master  to  the  temporary  agent 

of  the  ship  and  cargo  during  the  repairs  of  the 
vessel  in  a  foreign  port,  sustained,  15. 

4.  Where  bondholders  are  resident  abroad,  and  have  no 

agent  in  this  country  authorized  to  receive  the 
money  on  their  behalf,  interest  upon  an  overdue 
bond  will  only  be  decreed  from  the  time  of  the 
arrival  of  a  power  of  attorney  authorizing  the  re- 
reipt  of  the  principal,  28. 

5.  Small  advances  originally  made  without  any  express 

stipulation  for  a  bond,  but  followed  by  a  bond  of 
bottomry,  may  be  included  in  the  bond,  34. 

6.  Bond  granted  at  Plymouth  by  the  master  of  a  ves- 

sel whose  owners  resided  at  Kirkaldy  in  North 
Britain  upheld,  35. 
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BOTTOMRY,  (continued.) 

6.  Where  there  are  several  bonds,  and  one  is  secured 

upon  the  ship  and  freight,  and  another  upon  the 
ship,  freight  and  cargo,  the  Court  is  bound  to  msr- 
shal  the  assets,  if  the  freight  and  proceeds  of  the 
ship  should  be  deficient,  to  answer  the  several 
bonds,  35. 

7.  Bonds  to  be  construed  by  the  tenor  of  their  contents 

alone.  Bond  pronounced  invalid,  no  maritime  risk 
being  directly  expressed  nor  inferable  from  the 
terms  of  the  bond,  124. 

8.  A  bottomry  bond  executed  by  the   master  whilst 

under  arrest  at  the  suit  of  the  bondholder  upheld.— 
In  order  to  render  a  bond  so  executed  invalid,  the 
Court  must  be  satisfied  that  the  whole  of  the  trans- 
action was  compulsorily  forced  upon  the  master, 
204. 

9.  Bond  granted  upon  a  ship,  freight,  and  cargo.     In  an 

action  by  the  bondholder  to  recover  upon  the  bond, 
judgmentallowed  to  go  by  default  against  the  ship  and 
freight.  Suit  contested  by  the  owners  of  the  cargo. 
Application  by  the  bondholder  to  have  the  proceeds 
of  the  ship  and  freight  paid  out  of  the  registry  in 
part  liquidation  of  his  bond,  resisted  by  the  con- 
signees of  the  cargo  as  regards  the  freight,  upon  the 
ground,  that  if  the  bond  as  against  the  cargo  should 
be  deemed  invalid,  they  would  be  entitled  to  their 
costs  out  of  the  proceeds  of  the  freight  in  the  first 
instance.  Lien  upon  the  freight  not  sustained.  Pay- 
ment of  the  proceeds  of  ship  and  freight  decreed  to 
the  bondholder,  313. 
BOUNTY. 

1.  The  Court  of  Admiralty  is  not  excluded  by  the  sen- 

tence of  a  mixed  Commission  Court  firom  consider- 
ing the  question  as  to  the  persons  to  whom  the 
bounties  arising  from  the  condemnation  of  a  cap- 
tured slave  vessel  belong,  236. 

2.  The  wrongful  dispossession  of  the  original  seizers 

confers  no  title  to  the  second  captors  in  the  bounties 
awarded  by  Act  of  Parliament  on  the  tonnage  of  a 
condemned  slave  ship,  236. 
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c. 

CAPTORS. 

Captors  claiming  any  benefit  by  way  of  bounty  or  sbare 
of  the  proceeds  for  the  seizure  of  any  Spanish,  Por- 
tuguese, or  Netherlands  vessels  for  violation  of  any 
treaty  or  convention  for  the  suppression  of  the  slave 
trade,  may  resort  to  the  Court  of  Admiralty  for  the 
purpose  of  obtaining  the  judgment  of  the  Court  on 
their  behalf,  under  the  statute  5  Geo.  IV.  cap.  11 2. 
8.  71.  P.  247.    (Vide  Bounty.    Joint  Capture.) 

CARGO. 

1.  Conveyance  of  a  cargo  of  teas  transhipped  from  on 

board  a  stranded  vessel,  and  carried  from  Margate 
to  London,  held  to  be  a  salvage  service :  suggestion 
that  the  service  was  a  mere  transhipment  of  cargo 
not  sustained.  Where  the  cargo  at  all  requires 
assistance  to  remove  it  into  a  place  of  safety,  the 
service  assumes  the  character  of  a  salvage  service, 
232. 

2.  Agreements  for  the  salvage  of  a  ship  irrespective  of 

the  cargo  on  board  at  the  time>  not  allowed  by  the 
Court,  235. 

3.  Where  such  agreements  are  proved,  no  salvage  will 

be  decreed,  235.    (Vide  Salvage.) 

4.  A  chief  mate  is  bound  to  exercise  due  vigilance  and 

attention  to  preserve  the  cargo  from  robbery ;  is 
not  responsible  for  every  embezzlement  that  may 
take  place ;  if  a  robbery  of  the  cargo  should  be 
committed  without  any  neglect  of  duty  on  his  part, 
he  would  not  be  responsible,  385.  (Vide  Wages, 
Chief  Mate.) 
CAUSES. 

1 .  Causes  of  collision  are  questions  communis  juris.  This 

furnishes  an  important  distinction  in  cases  where 
both  parties  in  the  suit  are  foreigners,  38. 40. 

2.  Protest  to  the  jurisdiction  of  the  Court  on  a  question 

of  collision  which  took  place  off  Dungeness,  both 
vessels  being  foreign  vessels,  overruled,  40. 
(Vide  Practice.    Costs.    Collision.) 
COLLISION. 

1.  Construction  of  the  Pilot  Act,  6  Geo.  IV.  cap.  125. 
Where  a  licensed  pilot  is  on  board  under  the  pro- 
visions of  the  statute,  and  the  damage  is  occasioned 
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COLLISION,  (continued.) 

by  the  default  of  the  p3ot  alone,  die  owners  of  the 
damaging  veaael  are  not  responsible,  56. 

2.  Onus  probandi  lies  with  tiie  party  claiming  the  ex- 
emption from  liability  under  the  Act,  57. 

S,  Construction  of  Newcastle  Pilot  Act,  41  Geo.  III. 
cap.  36,  A  foreign  vessel  proceeding  up  the  river 
Tyne  with  a  licensed  pilot  on  board  under  the  pro- 
visions of  the  local  act,  held  not  responsible  for  a 
damage  occasioned  entirely  by  the  default  of  the 
pilot,  95. 

4.  The  exemption  from  liability  conferred  by  the  Act 

does  not  apply  when  the  damage  has  been  occasioned 
by  the  joint  misconduct  of  the  pilot  and  the  crew  of 
the  damaging  vessel,  131. 

5.  A  steam  tug  employed  in  towing  a  vessel  in  the  river 

Medway,  held  not  responsible  for  a  damage  occa- 
sioned by  the  vessel  in  tow  coming  in  contact  with 
another  vessel ;  tlie  vessel  in  tow  having  a  licensed 
pilot  on  board  at  the  time  of  the  collision,  and  no 
error  or  negligence  being  established  on  the  part  of 
the  crew  of  the  steam  tug,  270. 

6.  The  provisions  of  the  statute  6  Geo.  IV.  apply  in 

cases  where  the  damage  is  done  to  the  property  of 
foreigners,  as  well  as  in  cases  between  British  owners, 
upon  the  principle  that  where  a  remedy  is  sought  to 
be  obtained,  the  party  seeking  it  must  take  it  ac- 
cording to  the  law  of  that  country  in  which  it  is  to 
be  enforced,  316. 

7.  Where  parties  charged  with  the  damage,  intend  to 

exonerate  themselves  from  liability  under  the  statute, 
such  intention  should  be  set  forth  in  the  pleadings ; 
but  the  omission  to  do  so  will  not  invalidate  the  de- 
fence ;  the  Act  being  a  public  Act,  which  the 
Court  is  bound  to  notice  without  its  being  specific- 
ally pleaded,  343. 

8.  Where  a  collision  is  occasioned  by  a  defectiveness  in 

the  tackle  or  equipment  of  the  damaging  vessel, 
the  owners  will  not  be  exempted  from  liability  by 
the  fact  of  a  pilot  being  duly  on  board  at  the  time 
under  the  statute,  371. 


INDEX.  497 

COSTS. 

1.  In  cases  of  salvage,  where  a  tender  is  pronounced 

for  and  held  to  be  amply  sufficient,  the  Court  will 
always  give  costs.  When  the  question  as  to  the 
sufficiency  of  the  tender  is  nicely  balanced,  the 
Court  will  not  consider  itself  bound  to  give  costs^ 
but  the  general  principle  will  be  in  favour  of 
costs,  16. 

2.  In  causes  of  collision,  where  both  vessels  are  in  fault, 

each  party  must  pay  their  own  costs,  26. 

3.  In  cases  of  damage,  where  cross  actions  are  brought 

by  the  respective  parties  in  the  suit,  the  Court,  if 
required,  will  compel  the  party  originally  proceed- 
ing to  give  bail  to  answer  the  cross  action;  and 
this  in  the  case  of  foreigners  as  well  as  between 
British  owners,  40. 

4.  In  cases  of  interest  when  the  right  to  the  possession 

of  the  vessel  is  disputed,  without  sufficient  grounds 
in  law,  the  sentences  of  the  Court  will  be  accom- 
panied with  costs,  67. 

5.  In  cases  of  collision,   when  the  suit  has  been  con- 

tested by  the  owners  of  the  damaging  vessel,  such 
owners  will  be  personally  liable  for  the  costs  of  the 
suit,  although  the  proceeds  of  the  ship  should  be 
insufficient  to  answer  the  amount  of  the  damage, 
159. 

6.  In  a  cause  of  bottomry,  where  the  bond  had  been 

taken  from  the  master  whilst  under  imprisonment 
at  the  suit  of  the  bondholders,  the  Court  pro- 
nounced for  the  bond,  but  without  the  costs,  204. 

7.  In   suits  with  the  Crown   costs  neither  given   nor 

taken,  274. 

8.  Where  the  owners  are  resident  abroad^  out  of  the 

jurisdiction  of  the  Court,  the  Court  will  require 
security  for  costs,  326. 

9.  A  proctor  of  the  Court  not  setting  forth  the  names 

of  the  parties  for  whom  he  appeared,  when  called 
upon  to  do  so,  personally  condemned  in  the  costs 
of  the  suit,  335. 
10.  An  application  for  security  for  costs  should  be  made 
in  the   earliest  stage  of  the  proceedings;  and  in 
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COSTS,  (continued.) 

ordinary  cases  the  Court  will  enforce  the  obaerr- 
ance  of  this  rule.  Security  for  cosU  decreed  after 
the  cause  had  been  concluded,  and  both  parties 
had  been  assigned  to  bring  in  their  proofs,  under 
the  particular  circumstances  of  the  case;  the 
owner  of  one  of  the  vessels  proceeding  in  the  cause 
being  abroad,  and  the  action  having  been  entered 
in  his  name  without  his  knowledge  or  author- 
ity, 383. 

11.  Costs  decreed,  15.  17.  35.  88.  137.  188.  229.  265, 

302.  368.  374.  383.  411.  457. 

12.  Refused,  28.  111.  124. 131.  154.  215.  274.  334. 447. 
CROWN. 

1.  In  case  of  tort  or  damage  committed  by  vessels  of 

the  Crown,  the  legal  responsibility  attaches  to  the 
actual  wrong-doer,  381. 

2.  Public  officers  of  the  Crown  are  not  bound  to  appear 

when  the  interest  of  the  Crown  is  concerned,  381. 

3.  Crown  not  entitled  (Jure  corona)  to  unclaimed  pro- 

perty, taken  from  the  possession  of  convicted 
pirates,  in  the  absence  of  any  proof  or  presuroption 
to  whom   the  property  originally  belonged,  438. 

4.  Such  property  condemned  to  the  Crown   as  droits 

of  Admiralty,  439. 


D. 
DAMAGE. 

1.  The  rights  of  a  successful  suitor  in  possession  of  a 

decree  of  the  Court,  in  a  cause  of  damage,  are  co- 
extensive with  the  rights  of  the  owner  of  the  vessel 
against  which  the  decree  has  been  awarded,  117. 

2.  As  against  a  mortgagee  or  bondholder,  prior  to  the 

period  when  the  damage  is  done,  the  successful 
suitor  has  a  preferable  claim  to  be  indemnified,  119. 

3.  With  respect  to  any  accretion  in  the  value  of  the 

vessel,  arising  from  repairs  done  after  the  period 
when  the  damage  was  occasioned,  his  claim  to  par- 
ticipate in  the  benefit  of  such  increase  of  value 
must  depend  upon  the  consideration  how  that 
increase  arises,  120. 
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DAMAGE,  (continued). 

4.  Against  the  owner  who  repairs  his  vessel  at  his  own 

expense^  the  claim  of  the  successful  suitor  would 
extend  to  the  full  amount  of  his  loss  against  the 
ship  and  the  subsequent  repairs.  Where  the  repairs 
have  been  effected  by  a  stranger  upon  the  security 
of  a  bond  of  bottomry,  the  case  is  different ;  and 
semble,  the  successful  suitor  would  only  be  entitled 
to  the  amount  of  the  value  of  the  vessel  at  the  time 
the  damage  was  done ;  and  the  bondholder  repair* 
ing  under  the  security  of  a  bond  of  bottomry  would 
be  entitled  to  the  remaining  proceeds,  1 20. 

5.  Damages  sustained  by  a  salving  vessel,  in  the  per- 

formance of  a  salvage  service,  must  be  included 
in  the  tender,  in  order  to  entitle  the  parties  making 
the  tender  to  the  benefit  of  a  tender  made  in  Court, 
334. 

6.  Damage  confers  no  lien  upon  the  ship,  but  an  arrest 

offers  the  greatest  security  for  prompt  and  imme- 
diate payment,  387. 

7.  In  order  to  render  a  master,  part  owner,  respon- 

sible beyond  the  value  of  the  ship  and  freight,  he 
must  be  sued  as  master  in  the  first  instance ;  and 
in  proceeding  against  him  he  must  be  charged  with 
being  the  cause  of  the  damage  by  his  misconduct. 
This  cannot  be  done,  directly  or  indirectly,  in 
another  suit,  390. 

8.  In  a  proceeding  in  rem,  the  master  and  part  owner 

of  the  damaging  vessel,  although  on  board  and  in 
command  at  the  time,  is  not  liable  for  the  damage 
beyond  his  interest  in  the  proceeds  of  the  ship  and 
freight,  390. 

9.  Owners  of  vessels  are  not  responsible  in  the  Court 

of  Admiralty  for  damage  wilfully  committed  by  a 
master  in  their  service  and  employment,  where  the 
conduct  of  such  master  is  not  within  the  scope  of 
his  ordinary  duties,  and  was  not  sanctioned  by  his 
employers  at  the  time,  nor  adopted  by  them  after- 
wards, 391* 
DERELICT. 

A  moiety  of  the  agreed  value  of  the  ship  and  cargo 
given  to  the  salvors,  182. 

VOL.  I.  2  L 
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DESERTION. 

1.  In  cases  of  alleged  desertion,  the  application  of  tbe 

ancient  maritime  law  is  not  abrogated  or  excluded 
by  the  statute  5  8c  6  Will.  IV.  c.  19. — Construction 
of  the  2nd  section  of  the  act  5  &  6  Will.  IV.— 
The  words  "  nature  of  the  voyage "  must  have 
such  a  rational  construction  as  to  answer  the  lead- 
ing purpose  for  which  they  were  framed,  viz.,  to 
give  the  mariner  a  fair  intimation  of  the  nature  of 
the  service  in  which  he  engages,  228. 

2.  The  mere  going  on  shore  without  leave   to  seek  ad- 

vice as  to  the  effect  of  the  articles,  not  to  be 
deemed  a  desertion  under  the  general  law,  223. 

d.  The  imprisonment  of  the  mariners  for  so  going  on 
shore  an  important  ingredient  in  the  case  of  the 
seamen,  as  taking  away  all  locus  penitenti6B,  and  all 
opportunity  of  returning  to  their  duty  on  board  the 
ship,  216.  (Vide  Wages). 
DEVIATION. 

In  a  voyage  from  Newcastle  to  New  York :  the  putting 
into  the  port  of  Cowes  for  the  purpose  of  repairs, 
not  a  deviation  within  the  terms  of  the  bond, 
"  having  permission  to  land^  stay,  and  proceed  to 
all  ports  and  places  within  the  limits  of  the  voy- 
age," 259. 
DISPOSSESSION, 

of  original  captors,  (vide  Bounty ^  2.) 
DISTRIBUTION. 

1.  In  apportioning  a  salvage  remuneration  between  the 

owners  and  crew  of  a  salving  vessel,  the  share  of 
the  owners  will  not  be  increased  by  the  probable 
valuation  of  a  policy  of  assurance  effected  upon 
the  ship. — In  directing  the  apportionment  the  Court 
will  consider  every  vessel  as  uninsured^  182. 

2.  Where  an  award  has  been  made  by  magistrates  in  a 

cause  of  salvage,  the  parties  are  not  at  liberty  to 
resort  to  the  Court  of  Admiralty  for  a  distribution, 
under  the  provisions  of  the  statute  3  &  4  Vict.  c. 
65.  s.  5,  unless  an  application  shall  have  been 
made  in  the  first  instance  to  the  magistrates  for  an 
order  of  distribution,  265. 

3.  The  application  must  be  made   to  the  magistrates 
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either  at  the   time  when  the  award  is  given,  or 
within  14  days  aflerwards,  265. 
(Vide  Apportionment,     Practice,) 
DROITS, 

of  Admiralty,  (vide  Crown,) 
DRUNKENNESS. 

Alleged  drunkenness  not  available  as  a  defence  to  the 
mariner's  claim,  unless  specifially  pleaded  and  put 
in  issue  in  the  cause,  285. 

E. 
EVIDENCE. 

Affidavits  sworn  before  the  Masters  Extraordinary  in 
Chancery,  under  a  commission  from  the  Court,  must 
contain  in  the  jurat  the  insertion  of  the  place  where 
they  have  been  sworn,  1 77, 
(Vide  Practice,     Affidavit,) 

F. 
FOREIGNERS. 

1.  Where  a  remedy  is  sought  to  be  obtained,  the  party 

seeking  it  must  take  it  according  to  the  law  of  that 
country  in  which  it  is  to  be  enforced,  819. 

2.  Action  against  a  foreign  ship  for  necessaries  supplied 

under  the  statute  3  &  4  Vict.  c.  65,  s.  6,  (vide  Ad- 
miralty Court,  4.     Necessaries,) 

3.  Foreigners  suing  in  British  Courts  of  Law  must  take 

their  remedy  and  redress  according  to  the  muni- 
cipal law  prevailing  in  the  Courts  of  this  kingdom, 
398. 
FREIGHT. 

Before  the  Court  will  direct  freight  to  be  brought  in,  it 
must  be  satisfied  that  freight  has  actually  been  re- 
ceived, 123, 

G. 
GOVERNMENT  BOUNTIES, 

granted  for  the  rescue  of  a  whaling  ship  frozen  up  in 
Davis's  Straits,  how  considered  in  reference  to  a 
salvage  claim  for  the  salvage  of  the  ship,  72. 

H. 
HEAD  MONEY, 

for  the  capture  and  destruction  of  pirates,  confined  by 
Act  6  Geo.  IV.  c.  49.  to  the  pirates  actually  killed 

2l2 


502  I5DEX. 

HEAD  MONEY,  {ami'mued,) 

or  ukeo  by  the  purtiefl  applying  for  the  bouDty, 

462. 

I. 
INTEREST. 

1.  In  causes  of  possession  a  majority  of  interests  must 

be  included  in  the  application  before  the  Court  will 
proceed  to  interfere  with  the  possession,  64.  278. 

2.  Legal,  not  mere  equitable  interests  regarded  by  tbe 

Court,  68. 
ISSUE. 

An  issue  directed  to  the  Court  of  Common  Pleas  under 
the  provision  of  the  statute  S  &  4  Vict.  c.  65,  s.  11, 
motion  for  a  new  trial  rejected,  439. 

J. 
JOINT  CAPTURE. 

1.  In  cases  of  joint  capture  of  slave  vessels  the  claim  of 

joint  captors  must  be  governed  by  the  principles 
adopted  with  respect  to  cases  of  prize  capture  in 
the  High  Court  of  Admiralty,  307. 

2.  In  order  to  sustain  the  claim  of  a  vessel  asserting  an 

interest  in  the  joint  capture,  it  must  be  pleaded, 
first,  that  there  was  an  association  and  co-operation 
with  the  capturing  vessel ;  secondly,  that  the  vessel 
claiming  was  seen  by  the  captured  slaver  at  the 
time  the  capture  was  effected,  307. 
JURISDICTION,  (vide  Admiralty  Court.) 

^' 
LIABILITY  of  owners,  (vide  Collision,  1.  3,  4,  5.  7.) 
of  foreigners,  (vide  Collision,  6.) 
of  bail,  (vide  Bail.) 
LIBEL,  (vide  Pkading.     Practice,) 
LOG. 

Log-book  of  a  vessel  claiming  as  joint  captor  not  ad- 
missible in  evidence,  312. 

M. 
MAGISTRATES. 

1 .  Practice  of  Court  in  cases  of  appeal   for  award  of 

Magistrates,  18.  322. 

2.  When  an  application  is  duly  made  by  the  salvors,  the 

Magistrates  before  whom  the  cause  is  originally 
heard,  are  bound  to  direct  a  distribution,  under  the 
5th  section  of  the  Act  3  &  4  Vict.  c.  65.  p.  269. 
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MAGISTRATES,  (continued). 

3.  Power  of  Magistrate  as  to  salvage  awards  in- 
creased by  the  8th  section  of  the  Act  1  &  2  Geo. 
IV.  c.  75,  Qiuere,  whether  this  power  is  extended 
to  award  a  salvage  remuneration  for  the  mere  pre- 
servation of  life  alone,  S32. 

MARINER, 

1 .  Discharged  before  the  commencement  of  the  voyage, 
.   but  after  the  articles  had  been  signed,  allowed  to 

sue  for  his  wages  in  the  Court  of  Admiralty,  88. 

2.  Not  entitled  to  sue  for  wages  in  the  Court  of  Ad- 

miralty when  the  claim  for  wages  is  founded^  not 
upon  the  usual  mariners'  contract,  but  upon  a  special 
agreement,  137. 
MASTER. 

1.  Imprisonment  of  the  master  at  the  time  of  the  exe- 

cution of  a  bond  of  bottomry,  how  far  affecting 
the  validity  of  bond,  8.     (Vide  Bottomry,  6.) 

2.  Agreement  between  the  master  of  a  salvage  vessel 

and  the  owners  of  the  vessel  saved  to  settle  the  re- 
muneration by  arbitration^  conclusive  upon  the 
master  and  owners,  but  not  upon  the  rest  of  the 
crew,  the  agreement  having  been  made  without  their 
privity  and  concurrence,  and  the  money  having 
been  paid  and  transmitted  by  the  master  to  the 
owners,  and  no  distribution  having  been  made,  40. 
(Vide  Salvage,) 

3.  Confession  of  the  master  of  a  damaging  vessel,  that 

his  vessel  was  in  the  wrong,  may  be  pleaded  against 
his  owners,  in  a  cause  of  damage,  62. 

4.  Misconduct    of   a    former   master,  a  material  con- 

sideration  where   mutinous  conduct  was    alleged 
against  the  mariner  in  bar  to  his  claim  in  a  suit  for 
wages^  73. 
MATERIAL  MEN. 

1.  The  right  to  retain  the  mariner  of  a  ship  does  not 
extend  against  the  authority  of  the  Court  of  Ad- 
miralty where  the  ship  itself  is  in  the  possession  of 
the  officer  of  the  Court  under  a  warrant  of  the 
Court,  178. 

Z.  Suit  by  material  men  for  necessaries  supplied  to  a 
foreign  ship  under  the  statute  3  &  4  Vict.  c.  65, 
p.  346. 
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MATERIAL  MEN,  (continued). 

3.  Odos  of  proving  that  the  articles  furnished  were  ne- 
cessary^ lies  with  the  material  men>  367. 
MONITION, 

1.  Refused,  against  the  owner  of  a  salving  vessel  to  pay 

in  money  which  had  been  transmitted  to  him  and 
not  distributed,  45. 

2.  Refused  against  the  Lords   Commissioners  of  the 

Admiralty  in  a  case  of  damage,  382. 
MORTGAGEE. 

Mortgagee  of  a  vessel  sold  under  decree  of  the  Court, 
allowed  to  bid  as  a  purchaser  when  the  ship  was 
put  up  for  sale,  172. 

N. 
NAVIGATION. 

1.  Rule  of  Navigation. — Where  a  light  vessel  with  tbe 

wind  free  meets  a  laden  vessel  close  hauled,  it  is 
the  duty  of  the  former  to  give  way,  and  the  latter 
to  keep  her  course,  185. 

2.  To  justify  a  deviation  from  this  rule,  it   must  be 

shown  that  circumstances  occurred  which  rendered 
the  rule  itself  no  longer  applicable,  186. 

3.  When  steam  vessels  must  unavoidably  and    neces- 

sarily cross  so  near  that,  by  continuing  their  re- 
spective courses,  there  would  be  a  reasonable  pro- 
bability of  a  collision,  each  vessel  is  to  put  her 
helm  to  port^  so  as  always  to  pass  on  the  larboard 
side  of  each  other,  275. 

4.  This  rule  of  binding  authority  upon  the  owners  of 

steam  vessels^  275. 

5.  The  rule  also  applies  with  respect  to  steam  vessels 

meeting  sailing  vessels,  and  in  such  case,  the  steam 
vessel  is  to  be  considered  as  a  vessel  with  the  wind 
free,  483. 
NECESSARIES. 

1.  Legal  definition  of  the  term  necessaries  as  applied  to 
stores,  &€.,  furnished  to  a  foreign  ship^  so  as  to 
bring  the  case  within  the  provision  of  the  statute 
3  &  4  Vict.  cap.  65.  viz.  '*  what  is  fit  and  proper  for 
the  service  in  which  the  vessel  is  engaged^  and  what 
the  owner  of  that  vessel,  as  a  prudent  man,  would 
have  ordered  if  present,  362. 
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NECESSARIES,  (continued). 

2.  Term  necessaries  enlarged,  so  as  to  include  the  ad- 

vances of  money  for  the  supply  and  service  of  the 
ship,  369. 

3.  Where  money  is  advanced,  the  Court  must  be  satisfied 

that  the  necessaries  were  wanting,  and  the  money 
was  bona  fide  advanced  for  the  purpose  of  pro- 
curing them,  369. 
NEW  BRUNSWICK. 

A  vessel  built  and  registered  at  New  Brunswick,  not 
considered  a  "  foreign  vessel,"  within  the  purport 
and  intention  of  the  statute  3  &  4  Vict.  c.  65.  p.  457. 

O. 
OWNERS, 

Resident  abroad  out  of  the  jurisdiction  of  the  Courts  re- 
quired to  give  security  for  costs.     (Vide  Casts,  8.) 

P. 

PART  OWNERS,  Liability  of.     (Vide  Damage,  7.) 

PAPERS. 

The  Court  will  not  interfere  to  compel  the  production  of 
a  ship's  papers  retained  by  an  agent  upon  an  ex- 
parte  affidavit  of  the  owners,  the  case  not  being  an 
original  cause  of  possession  in  which  the  Court 
would  have  the  power  to  compel  the  production  of 
the  ship's  papers  as  incidental  to  the  cause,  166. 

PILOTS, 

1.  Not  debarred  from  claiming  as  salvors,  16. 

2,  Not  bound  to  go  on  board  a  damaged  vessel  for  mere 

pilotage  service,  16. 
PILOT   ACT. 

1.  Construction  of  Act  41  Geo.  III.  c.  36.  p.  95.  (Vide 

Collision,) 

2.  Constructionof  Act  6Geo.  IV.  c.  125.  p.  131.  (Vide 

Collision,) 
PIRATES. 

Unclaimed  money  taken  from  the  possession  of  convicted 
pirates,  condemned  to  the  Crown  as  Droits  of  Ad- 
miralty.    (Vide  Admiralty  Droits,     Crown,) 
PLEADINGS, 

1.  In  a  rejoinder  the  matter  pleaded  roust  be  confined 
to  averments,  which  are  responsive  to  the  facts 
suggested  in  the  reply,  or  corroborative  of  the 
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PLEADINGS,  (continued.) 

original  statementy  but  it  is  not  competent  to  io- 
troduce  entirely  new  matter,  322. 

2.  Party  intending  to  claim  exemption  from  liability  in 

a  cause  of  collision,  under  the  statute  6  Geo.  IV. 
should  state  his  intention  of  so  doing  in  the  plead- 
ings, 345. 

3.  Court,  however,  is  bound  to  take  notice  of  the  statute 

without  its  being  specifically  pleaded,  345. 
PLEA  and  PROOF. 

Ancient  law  of  the  Court  of  Admiralty.     (Vide  Jdios, 
2.) 
POLICY  of  INSURANCE, 

How  considered  in  questions  of  distribution.    (Vide 
Distribution.) 
PRACTICE. 

1.  The  Court  of  Admiralty  possesses  the  same  power  of 

varying  its  decrees,  which  belongs  to  other  Courts, 
but  such  variation  must  be  confined  to  the  correc- 
tion of  an  error  arising  from  want  of  knowledge  or 
information  on  a  particular  point,  and  the  emr 
must  be  brought  to  the  notice  of  the  Court  as  soon 
as  possible. — Former  decree  as  to  costs  reversed, 
21.     (Vide  Fariation  of  Decree.) 

2.  Where  the  owners  were  resident  in  Ireland,  out  of  the 

jurisdiction  of  the  Court,  the  Court  directed  the  re- 
sponsive allegation  on  behalf  of  the  owners  of  the 
vessel  proceeded  against  to  stand  over  till  the 
personal  answers  of  the  owners  had  been  given 
in,  93. 

3.  Decree  for  the  answers  directed  to  issue  in  the  usual 

form,  not  by  letters  of  request,  93. 

4.  Where  a  suit  is  brought  into  the  Court  of  Admiralty 

against  a  foreign  ship  for  seamen's  wages,  notice 
in  the  first  instance  of  the  intended  proceedings 
must  be  given  to  the  representative  of  the  foreign 
government  to  which  the  vessel  belongs,  154. 

(Vide  Appeals.  Pleadings.   Owners.   Costs.  Afji" 
davits.     Mariners.) 

PROCTOR, 

Condemned  personally   in   the  costs  of  a   suit,   (vide 
Appearance.) 

PRODUCTION  of  PAPERS,  (vide  Papers.) 
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R. 

REGISTER,  (vide  Sah  under  Decree  of  Court.) 
REPAIRS. 

1.  Subsequent  accretions  in  the  value  of  a  ship,  arising 

from  repairs  done  afler  the  period  when  the  damage 
was  occasioned,  will  belong  to  the  successful  suit  or 
in  a  cause  of  damage  :  to  the  full  extent  of  his  loss 
when  such  repairs  have  been  undertaken  by  the 
owner  himself,  120. 

2.  When  the  repairs  have  been  effected  by  a  stranger 

upon  the  security  of  a  bond  of  bottomry,  the 
case  is  different ;  and  semble,  the  claim  of  the  bond- 
holder will  be  entitled  to  the  preference,  to  the  ex- 
tent of  the  increased  value  of  the  ship  arising  from 
the  repairs,  }20, 


SALE  under  DECREE  of  COURT. 

In  cases  of  sale  under  decree  of  the  Court,  the  transfer  of 
the  ship's  register  is  not  essential  to  the  validity  of  the 
purchaser's  title.  The  title  conferred  by  the  Court 
inducing  the  sale  is  a  sufficient  title  against  the 
whole  world,  163. 

SALVAGE. 

1 .  In  cases  of  salvage,  the  master  of  a  salving  vessel  may 

bind  his  own  interest^  and  the  interest  of  his  employ- 
ers, by  an  agreement  with  the  owners  of  the  vessel 
saved,  as  to  the  quantum  of  salvage  to  be  paid,  but 
such  agreement  will  not  be  conclusive  upon  the  rest 
of  the  crew  if  made  without  their  concurrence,  40. 

2.  Salvage  for  the  rescue  of  a  whaling  ship  frozen  up 

in  Davis's  Straits;  custom  of  mutual  assistance 
pleaded  by  the  owners ;  £700  awarded,  68. 

3.  The  Court  of  Admiralty  has  no  authority  to  decree  a 

salvage  remuneration  for  the  mere  rescue  of  life 
alone.  No  additional  power  conferred  upon  the 
Court  in  this  respect,  by  the  stat.  1  &  2  Geo.  IV. 
cap.  75. 

4.  The  officers  and  crews  of  king's  ships  are  not   de- 

barred from  suing  as  salvors.    For  personal  risk  and 
labour  incurred,  they  are  entitled  to  salvage  remu- 
neration upon  the  same  footing  as  other  salvors,  171. 
VOL.  I.  2  m 
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8  ALV  AGE,  (catitmued.) 

5.  Distinction  between  a  salvage  and  a  towage  service, 

viz^  that  a  towage  service  is  confined  to  vessels  that 
have  received  no  injury  or  damage,  174. 

6.  The  Court  is  not  to  expect  from  salvors  assuming  the 

management  of  vessels  in  distress  the  same  skill  as 
would  be  required  from  regularly  licensed  Trinity 
PiloU :  at  the  same  time,  in  order  to  entitle  them  to 
a  salvage  award,  they  must  show  that  they  possess 
skill  commensurate  with  their  vocation  and  condition 
in  life,  and  adequate  to  the  duties  which  they  under- 
took to  perform,  300. 

7.  Ordinary  labour,  as  applied  to  a  salvage  service,  im- 

plies that  labour  which  may  be  performed  by  an  in- 
dividual not  possessed  of  nautical  skiU,  bat  of  mere 
strength  of  arm  and  limb.  Such  labour  when  united 
with  nautical  skill  must  be  estimated  by  a  some- 
what higher  value  than  mere  ordinary  labour,  346. 

8.  Custom  of  the  South  Sea  Fishery   for   vessels  to 

render  mutual  assistance  to  each  other  gratuitously, 
upheld,  349. 

9.  Salvage  reward  is  for  benefit  actually  conferred,  not 

for  meritorious  exertions  alone.    A  claim  of  aWeged 
salvors  disallowed  upon  the  ground  that  they  had 
quitted  the  vessel,  leaving  the  salvage  service  to  be 
completed  by  a  second  set  of  salvors,  406. 
(Vide  Cargo,  2,  3.) 

T. 
TENDER. 

1 .  Where  a  tender  is  amply  sufficient,  the  sentence  of 

the  Court  will  be  accompanied  with  costs,  16. 

2.  A  tender  must  include  the  amount  of  the  damage 

which  has  been  sustained  by  a  salving  vessel  in 
rendering  the  salvage  service,  334. 
(Vide  Costs,  1.     Damage,  I.) 

V. 
VARIATION  of  DECREE,  (vide  Practice.) 

W. 
WAGES. 

1.  The  rule  of  the  Court  is,  that  wages  may  be  forfeited 
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WAGES,  (continued.) 

not  in  cases  of  discharge  for  mere  misconduct  alone, 
but  where  the  misconduct  has  been  such  as  to 
render  the  discharge  of  the  seaman  imperatively 
necessary  for  the  safety  of  the  ship  and  the  due 
preservation  of  discipline,  75. 

2.  Antecedent  misconduct  of  former  master  and  mate 

an  important  consideration  when  the  defence  of  the 
owners  was  rested  upon  the  charge  of  insubordina- 
tion on  the  part  of  the  seaman,  76. 

3.  Wages  must  be  forfeited  in  toto  or  not  at  all,  87. 

4.  Insubordination  whilst  the  vessel  is  in  port,  and 

whilst  in  the  prosecution  of  a  voyage,  widely  dis- 
tinguishable, 87. 

{y'l^e  Drunkenness.  Desertion.  Admiralty  Courts 
1.     Mariner.) 
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